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In this case, we consider whether five statutory prograns
that fall within the general rubric of “affirmative action” violate
state and federal principles of equal protection and are contrary
to article I, section 31, of our state Constitution, added by the
adoption of Proposition 209 at the Novenber 1996 General El ection
(hereafter Proposition 209).

The litigation, comrenced by Governor Pete Wlson in his
of ficial capacity as Governor, challenges the statutory schenes
on the ground that they inperm ssibly establish classifications and

preferences based on race, ethnicity, and gender. The statutes



at issue are Governnment Code section 8880.56, applicable to the
State Lottery Comm ssion; Governnment Code sections 16850 through
16856, applicable to the sale of state bonds; Governnent Code
sections 19790 through 19799, applicable to the state civil

servi ce; Education Code sections 87100 through 87107, applicable
to the California Community Col |l eges; and Public Contract Code
sections 10115 through 10115. 15, applicable to state contracting.

Plaintiff Ward Connerly (hereafter plaintiff) was |ater
permtted to join the lawsuit as a taxpayer litigant, and
he continued the litigation after Governor Wlson left office.

The trial court found invalid a portion of the statutory
schenme applicable to the sale of governnment bonds and all of the
statutory schene applicable to state contracting, but otherw se
rejected plaintiff’s constitutional objections.

Plaintiff appeals fromthe judgnment to the extent that it
rejects his constitutional challenge to the statutory schenes.
The real parties in interest cross-appeal, asserting that the
data collection and reporting requirenments applicable to state
contracting may be severed fromthe remai nder of the statutory
schenme and upheld. In addition, respondent California Comunity
Coll eges raises the initial question whether plaintiff has standing
to pursue this action.

We conclude (1) plaintiff has standing to maintain this
l[itigation; (2) the statutory schene applicable to the state lottery
is invalid; (3) the statutory schene applicable to the sal e of
government bonds is invalid, but a portion of the data collection

and reporting requirenents of the schene may be severed and uphel d;



(4) the statutory schene applicable to the state civil service is
partially invalid, but the remainder of the schene nay be severed
and uphel d; (5) the statutory schenme applicable to the community
colleges is invalid; and (6) a portion of the data collection and
reporting requirenents of the statutory schene applicable to state
contracting nmay be severed fromthe invalid portions of the schene
and uphel d.

As we will explain, the statutory schenes at issue here
were enacted over many years, sone nore than 20 years ago, during
a tinme when the manner of applying equal protection principles to
affirmati ve action progranms was not settled. It has now been held
that all racial classifications inposed by a governnmental entity
nmust be anal yzed using the strict scrutiny standard of review
And, under our state Constitution, strict scrutiny applies to
gender classifications. |In addition, Proposition 209 inposes
additional restrictions against racial and gender preferences and
di scrimnatory actions.

| nsof ar as the chall enged statutory schenes utilize race and
gender cl assifications, we have reviewed themunder strict scrutiny
and Proposition 209, with the results that we have detail ed above.
Because our conclusion differs in some respects fromthe trial
court’s rulings, we shall reverse the judgnent and remand with
directions to enter a new judgnent consistent with this opinion.

DI SCUSSI ON
I
We begin by rejecting the claimthat plaintiff |acks standing

to pursue this litigation. According to the California Comunity



Col | eges, the decision in Cornelius v. Los Angeles County etc.
Authority (1996) 49 Cal.App.4th 1761 “suggests that [plaintiff’s]
state taxpayer status should not permt himto proceed; this
chal | enge shoul d be deferred in favor of persons with an actua
injury.” W disagree.

California s Constitution, unlike its federal counterpart,
does not contain a “case or controversy” limtation on the judicia
power. (National Paint & Coatings Assn. v. State of California
(1997) 58 Cal.App.4th 753, 761; see Lujan v. Defenders of Wldlife
(1992) 504 U.S. 555, 560 [119 L.Ed.2d 351, 364] [anpbng ot her things,
to establish a case or controversy under federal law, a plaintiff

nmust have suffered an injury in fact’” that is “concrete,”

“particul ari zed,” and actual or inmm nent, not “conjectural”
or “hypothetical,”””].) Therefore, restrictive federal rules of
justiciability do not necessarily apply in state courts. (Wite
v. Davis (1975) 13 Cal.3d 757, 763.) In particular, there are
two related rules of standing applicable in state court actions
that are contrary to the rules in federal courts -- the right to
mai ntain an action as a taxpayer, and the right to maintain an
action as a citizen.

Code of Civil Procedure section 526a permts a taxpayer to
bring an action to restrain or prevent an illegal expenditure
of public noney. No show ng of special danage to a particul ar
taxpayer is required as a requisite for bringing a taxpayer suit.
(White v. Davis, supra, 13 Cal.3d at p. 764.) Rather, taxpayer
suits provide a general citizen remedy for controlling illegal

governnental activity. (ld. at p. 763.)



Citizen suits may be brought w thout the necessity of show ng
a legal or special interest in the result where the issue is one
of public right and the object is to procure the enforcenent of a
public duty. (Geen v. C(bledo (1981) 29 Cal.3d 126, 144.) Citizen
suits pronote the policy of guaranteeing citizens the opportunity
to ensure that governnental bodies do not inpair or defeat public
rights. (lbid.)

Taxpayer suits and citizen suits are closely related concepts
of standing. (See Common Cause v. Board of Supervisors (1989) 49
Cal .3d 432, 439.) The chief difference is a taxpayer suit seeks
preventative relief, to restrain an illegal expenditure, while
a citizen suit seeks affirmative relief, to conpel the perfornance
of a public duty. (Ibid.) Were standing appears under either
rule, the action may proceed regardl ess of the | abel applied by
the plaintiff. (lbid.)

Statutorily enacted affirmative action prograns are matters
of intense public concern. (Departnment of Corrections v. State
Personnel Bd. (1997) 59 Cal.App.4th 131, 143.) Hence, a claim
that such a programviol ates principles of equal protection and
Proposition 209 is precisely the type of claimto which citizen
and taxpayer standing rules apply.

Moreover, plaintiff’s pursuit of this litigation is consistent
wi th the purpose of a standing requirenent, which is to ensure
that courts address actual controversies between parties who
have sufficient adverse interests to press their case with vigor.
(Common Cause v. Board of Supervisors, supra, 49 Cal.3d at p. 439.)

This case has been litigated intensely, and there is no danger



here that the court will be msled by the failure of the parties
to adequately explore and argue the issues. (Van Atta v. Scott
(1980) 27 Cal.3d 424, 450.)

The California Community Coll eges suggest that we shoul d
deny standing to plaintiff because application of the chall enged
statutory schenes will produce potential plaintiffs with persona
beneficial interests in the matter who will be entitled to pursue
their own actions. However, “[n]unmerous decisions have affirned
a taxpayer’s standing to sue despite the existence of potential
plaintiffs who m ght al so have had standing to chall enge the
subj ect actions or statutes.” (Van Atta v. Scott, supra, 27 Cal.3d
at pp. 447-448, fn. omtted.)

Citing the decision in Cornelius v. Los Angeles County etc.
Aut hority, supra, 49 Cal.App.4th 1761, at pages 1774 through 1779,
the California Conmunity Coll eges argue that we should apply a
restrictive definition of “taxpayer” in order to deny taxpayer
standing to plaintiff. But that case involved an action agai nst
a | ocal governnent entity by a person who | acked standing as an
i ndi vidual, who was not a resident of the county and did not pay
property taxes to the county, and whose state taxes bore only
a tangential relationship to the challenged program \atever
m ght be the nmerits of indulging in a restrictive definition of
“taxpayer” in such circunstances, the decision is inapposite.

At oral argunment, respondents added to their argument on
the issue of standing. They assert that this proceeding is in
mandat e, that nandate addresses conduct rather than the validity

of legislation, and that plaintiff cannot proceed in nandate



wi t hout introducing proof that respondents are in fact engagi ng
i n unconstitutional behavior. W reject this contention for three
separate reasons. First, it was raised for the first tine at
oral argunent. (Rebney v. Wells Fargo Bank (1990) 220 Cal . App. 3d
1117, 1138, fn. 6.) Second, mandate can be used to test the
constitutional validity of a |legislative enactnment. (Floresta,
Inc. v. City Council (1961) 190 Cal . App.2d 599, 612; see, e.g.,
Hol Il man v. Warren (1948) 32 Cal.2d 351, 357, 360; Driving Sch.
Assn. of Cal. v. San Mateo Union H gh Sch. Dist. (1992) 11
Cal . App. 4th 1513, 1517, 1521-1525.) Third, to the extent
respondents suggest that we should deny plaintiff standing to
chal l enge the statutory schenmes because agenci es subject to those
schenmes may performtheir duties in a constitutional manner by
either ignoring the statutory directives or by engaging in a
strained interpretation thereof, the argunent overl ooks a critica
principle of law. As we will explain nore fully in subsequent
portions of this opinion, an adm nistrative agency |acks the
authority to cure a facially unconstitutional statute by refusing
to enforce it as witten.

Here, plaintiff challenges statutory schenmes enacted by
the Legislature for application throughout the state and which as
witten, and unless restrained, will result in the expenditure of
state funds consistent with their application. Plaintiff’s status
as a state taxpayer is sufficient to confer taxpayer standing in

t hese circunst ances.



I
Bef ore we deci de whether the statutory prograns chall enged by
plaintiff violate state and federal principles of equal protection
and are contrary to Proposition 209, it is helpful to provide,
at the outset, an overview of the rules of law that we nust apply
in addressing plaintiff’s attack on the statutes.
A
The equal protection clause of the Fourteenth Amendnent to
the United States Constitution is succinct: “No state shal

deny to any person within its jurisdiction the equal protection

of the laws.” California s Constitution is equally terse:
“A person may not be . . . denied equal protection of the |laws.”
(Cal. Const., art. I, 8 7, subd. (a).)

Al t hough our state constitutional guarantee is independent
of the federal guarantee, in the context of this case it is,
with one exception, applied in a manner identical with the federal
guarantee. (DeRonde v. Regents of University of California (1981)
28 Cal .3d 875, 889-890.)1 The one exception is with respect to

1 The California Supreme Court considered equal protection
chal l enges to affirmative action prograns in Bakke v. Regents

of University of California (1976) 18 Cal.3d 34 (hereafter

Bakke 1), Price v. Cvil Service Com (1980) 26 Cal.3d 257
(hereafter Price), and DeRonde v. Regents of University of
California, supra, 28 Cal.3d 875 (hereafter DeRonde). Those
deci sions were issued prior to the United States Suprene Court’s
devel opment of applicable constitutional principles in opinions
that we will discuss. Thus, when Bakke I, Price, and DeRonde
were decided, it had not been established, as it now has, that
strict scrutiny review applies to every racial classification
regardl ess of whether it may be described as benign or renedial.
Al so, the California Supreme Court did not apply strict scrutiny



gender. Under federal |aw, distinctions based on gender are
subj ected to heightened judicial scrutiny, but gender is not a
suspect classification, as is race. (See United States v. Virginia
(1996) 518 U.S. 515, 532 [135 L.Ed.2d 735, 751].) Under California
| aw, classifications based on gender are considered suspect for
pur poses of equal protection analysis. (Koire v. Metro Car Wash
(1985) 40 Cal.3d 24, 37; Sail’er Inn, Inc. v. Kirby (1971) 5 Cal. 3d
1, 20.)

Following its adoption, the federal Equal Protection C ause
“was relegated to decades of relative desuetude” while the courts
adj udi cated rights under notions of substantive due process.
(University of California Regents v. Bakke (1978) 438 U.S. 265, 291
[57 L.Ed.2d 750, 772], lead opn. of Powell J. (hereafter Bakke I1).)

Wth the demi se of “the era of substantive due process,” the Equal
Protection C ause began to attain a “measure of vitality.” (1d. at
pp. 291-292 [57 L.Ed.2d at p. 772].) 1In the early devel opnent of
princi ples of equal protection, the | andmark decisions arose in
response to actions that discrimnated against mnorities, nost

often African-Anericans. (ld. at p. 294 [57 L.Ed.2d at p. 773].)

in Price and DeRonde and, to that extent, those deci sions

are inconsistent with current equal protection jurisprudence.

It is axiomatic that California s Constitution cannot permt

the state to engage in conduct forbidden by the federal

Equal Protection Clause, and in Price (26 Cal.3d at pp. 284-285)
and DeRonde (28 Cal.3d at p. 890), the court said that our state
equal protection guarantee inposes no greater restrictions on
affirmative action than are inposed by the federal Constitution.
It follows that, in this context, federal and state equal
protection standards are identical and federal standards are
controlling here.

10



Devel opnent of equal protection jurisprudence established that
the constitutional guarantee applies to governnental classifications,
whet her they be | egislative, executive, judicial, or admnistrative.
Legislative classification is the act of specifying who will and
who will not come within the operation of a particular law. (Dare
v. Bd. of Medical Exam ners (1943) 21 Cal.2d 790, 802; In re Cardinal
(1915) 170 Cal. 519, 521; County of Los Angeles v. Hurlbut (1941)

44 Cal . App.2d 88, 93.)

A legislative classification satisfies equal protection of |aw
so long as persons simlarly situated with respect to the legitimte
pur pose of the law receive |like treatment. (Brown v. Merlo (1973)

8 Cal .3d 855, 861.)

Legislative classifications generally are entitled to judicial
deference, are presunptively valid, and may not be rejected by the
courts unl ess pal pably unreasonable. (Asbury Hospital v. Cass
County (1945) 326 U. S. 207, 215 [90 L.Ed. 6, 13]; County of L.A.

v. Southern Cal. Tel. Co. (1948) 32 Cal.2d 378, 392.) However,
judicial deference does not extend to |laws that enploy suspect
classifications, such as race. Because suspect classifications
are pernicious and are so rarely relevant to a legitimte
governnent al purpose (R chnond v. Croson Co. (1989) 488 U S. 469,
505 [102 L. Ed.2d 854, 889] (hereafter Croson)), they are subjected
to strict judicial scrutiny; i.e., they may be upheld only if

they are shown to be necessary for furtherance of a conpelling
state interest and they address that interest through the |east

restrictive neans available. (Bernal v. Fainter (1984) 467 U.S.

11



216, 219-220 [81 L.Ed.2d 175, 179-180]; Wber v. City Council
(1973) 9 Cal.3d 950, 958.)

Wth the advent of affirmative action progranms, it was
inevitabl e that so-called reverse discrimnation cases would cone
before the courts. In a series of cases, the United States Suprene
Court has addressed the question.

I n Bakke I'l, supra, 438 U S. 265 [57 L.Ed.2d 750], the court
affirmed a decision of the California Suprene Court (Bakke I
supra, 18 Cal.3d 34), insofar as it held a race-based adm ssions
program unl awful , but reversed insofar as it precluded the school
from giving any consideration to race in the adm ssions process.

In Wgant v. Jackson Board of Education (1986) 476 U.S. 267
[90 L. Ed.2d 260] (hereafter Wgant), the court invalidated a public
school |ayoff schenme under which nonmnority teachers were laid off
while mnority teachers with | ess seniority, including probationary
t eachers, were retained.

In Croson, supra, 488 U.S. 469 [102 L. Ed.2d 854], the court
invalidated a city contract schene that provided a “set-aside” for
m nority business enterprises.

| n Adarand Constructors, Inc. v. Pena (1995) 515 U. S. 200
[132 L.Ed.2d 158] (hereafter Adarand), the court held that,
pursuant to the equal protection conponent of the Fifth Arendnent,
a federal contracting schene that enployed race-based presunptions
nmust be judged under the same strict scrutiny standards applicable
to state and | ocal governnents.

Then, in a series of cases follow ng the 1990 census,

the court found various race-based congressional reapportionnent

12



schenes to be invalid. (Shawv. Hunt (1996) 517 U.S. 899 [135

L. Ed. 2d 207]; Shaw v. Reno (1993) 509 U. S. 630 [125 L.Ed.2d 511];
see also Hunt v. Cromartie (1999) 526 U S. __ [143 L.Ed.2d 731];
Bush v. Vera (1996) 517 U.S. 952 [135 L. Ed.2d 248]; Mller v.
Johnson (1995) 515 U.S. 900 [132 L.Ed.2d 762].)

The opinions filed in those cases denonstrate the difficulty
that the United States Suprenme Court has had in applying equa
protection principles to affirmative action prograns. The cases
generally have resulted in nultiple opinions fromthe justices.

Al t hough the court has not upheld any of the prograns under
consideration in those cases, the various opinions indicate that
race- based governnental progranms are not per se invalid but that,
to be constitutionally valid, they nust withstand the stringent
test of strict judicial scrutiny.

From t hose opinions, we can distill certain principles that
have been endorsed by a majority of the United States Suprene Court
and nust gui de our consideration of the validity of the statutory
schenes invol ved here. 2

The Equal Protection C ause recognizes that distinctions

bet ween persons based sol ely upon their ancestry are by their

2 |In providing citations for the principles we derive fromthe
decisions of the United States Suprene Court, we wll indicate
whet her the particular point is drawmm froma majority opinion,
plurality opinion, |ead opinion, or a concurring or dissenting
opinion. In sonme instances, the court’s decision was announced
through a | ead opinion that obtained a concurrence of a majority
in part but with portions representing a plurality. W indicate
the portion of the opinion fromwhich the point is taken.

13



very nature odious to a free people whose institutions are founded
upon the doctrine of equality.” [Citation.]” (Shaw v. Reno, supra,
509 U.S. at p. 643 [125 L.Ed.2d at p. 526] (mj. op.); Bakke I1I,
supra, 438 U S. at pp. 290-291 [57 L.Ed.2d at p. 771] (lead opn.).)
Accordingly, the core purpose of the Equal Protection Clause is to
el imnate governnmentally sanctioned racial distinctions. (Croson,
supra, 488 U.S. at p. 495 [102 L.Ed.2d at p. 883] (plur. opn.);
Wgant, supra, 476 U S. at p. 277 [90 L.Ed.2d at p. 270] (plur
opn.).) Were the governnment proposes to assure participation

of “some specified percentage of a particular group nerely because
of its race or ethnic origin, such a preferential purpose nust be
rejected not as insubstantial but as facially invalid. Preferring
menbers of any one group for no reason other than race or ethnic
originis discrimnation for its own sake. This the Constitution
forbids.” (Bakke Il, supra, at p. 307 [57 L.Ed.2d at p. 782] (I|ead
opn.); see also Croson, supra, at p. 497 [102 L. Ed.2d at p. 884]
(plur. opn.).)

The duty of governnental entities to “elimnate every vestige
of racial segregation and discrimnation,” and their ultimte duty
to “*do away with all governmentally inposed discrimnations based
on race,’” are not always harnoni ous. (Wagant, supra, 476 U. S. at
p. 277 [90 L.Ed.2d at p. 270] (plur. opn.).) Because the rights
guar ant eed by the Fourteenth Amendnent are not absol ute, governnent
may be permtted, in an appropriate case, to make renedi al use of
racial classifications. (Adarand, supra, 515 U.S. at p. 237 [132
L. Ed.2d at p. 188] (nmj. opn.).) However, under | ong-standing

princi ples of equal protection, governnental distinctions based
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on race are considered inherently suspect and are subjected to
strict scrutiny. (Adarand, supra, 515 U. S. at pp. 223, 227 [132
L. Ed. 2d at pp. 179, 182] (mpj. opn.); Shaw v. Reno, supra, 509 U. S
at p. 643-644 [125 L.Ed.2d at p. 526] (mpj. opn.); Croson, supra,
488 U.S. at p. 494 [102 L.Ed.2d at p. 882] (plur. opn.).)

The strict scrutiny standard of review applies regardless
of whether a lawis clainmed to be benign or renedial (see Shaw
v. Reno, supra, at p. 653 [125 L.Ed.2d at p. 533] (maj. opn.);
Adar and, supra, at p. 226 [132 L.Ed.2d at p. 181] (mj. opn.)),
regardl ess of the race of those burdened or benefited by
a particular classification (Shaw v. Reno, supra, at pp. 650-651
[125 L. Ed.2d at p. 531] (maj. opn.); Croson, supra, at p. 494
[102 L.Ed.2d at p. 882] (plur. opn.)), and regardl ess of whether
the law may be said to benefit and burden the races equally (Shaw
v. Reno, supra, at p. 651 [125 L.Ed.2d at p. 531] (mj. opn.)).

And the strict scrutiny standard of review does not depend on
semantic distinctions, such as “goal” rather than “quota.” What
is constitutionally significant is that the governnent has drawn
a line on the basis of race or has engaged in a purposeful use of
racial criteria. (Bakke Il, supra, 438 U S. at p. 289, & fn. 27
[57 L.Ed.2d at p. 770, & fn. 27] (lead opn.).) A constitutional
injury occurs whenever the governnent treats a person differently
because of his or her race. (Adarand, supra, 515 U S. at pp. 211,
229-230 [132 L.Ed.2d at pp. 171, 183] (maj. opn.).)

In applying the strict scrutiny test, it nust be renenbered
that the rights created by the Equal Protection C ause are not

group rights; they are personal rights which are guaranteed to
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the individual. (Adarand, supra, 515 U. S. at p. 227 [132 L.Ed.2d
at p. 182] (mmj. opn.); Bakke Il, supra, 438 U.S. at p. 289 [57
L.Ed.2d at p. 770] (lead opn.).) Thus, where an individual is
deni ed an opportunity or benefit or otherw se suffers a detrinent
as a result of a race-based governnental schene, it is no answer
that others of his or her race secured the opportunity or benefit
or avoided the detrinent.

When a governnental schenme uses a racial classification, the
action is not entitled to the presunption of constitutionality which
normal | y acconpani es governnental acts. (Croson, supra, 488 U. S. at
p. 500 [102 L.Ed.2d at p. 886] (mmj. opn.).) “A governnental actor
cannot render race a legitimte proxy for a particular condition
nmerely by declaring that the condition exists,” and “blind judicial
deference to legislative or executive pronouncenents of necessity
has no place in equal protection analysis.” (ld. at pp. 500-501
[102 L.Ed.2d at p. 886] (mpj. opn.).)

A racial classification is presunptively invalid, and
the burden is on the governnent to denonstrate extraordinary
justification. (Shaw v. Reno, supra, 509 U. S. at pp. 643-644
[125 L.Ed.2d at p. 526]. (maj. opn.); Bakke Il, supra, 438 U.S.
at pp. 305, 311 [57 L.Ed.2d at pp. 781, 784] (lead opn.).)

In order to justify a racial classification, the governnent

““must show that its purpose or interest is both constitutionally
perm ssi bl e and substantial, and that its use of the classification
is “necessary . . . to the acconplishnent” of its purpose or the

saf eguarding of its interest.” [Citations.]” (Bakke Il, supra

at p. 305 [57 L.Ed.2d at p. 781] (lead opn.).)
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Judi cial review focuses on whether the racial classification
is justified by a compelling governnental interest and whet her
t he neans chosen are narrowmy tailored to serve that interest.
(Wgant, supra, 476 U S. at p. 274 [90 L.Ed.2d at p. 268] (I|ead
opn.).)

Under the strict scrutiny test, governnmental specificity
and precision are demanded. The nmere recitation of a benign or
legitimate purpose is entitled to little or no weight. (Croson,
supra, 488 U.S. at p. 500 [102 L.Ed.2d at p. 886] (maj. opn.).)
“Raci al classifications are suspect, and that neans that sinple
| egi sl ative assurances of good intention cannot suffice.” (ld. at
p. 500 [102 L.Ed.2d at p. 886] (mpj. opn.).) Moreover, generalized
assertions of purpose are insufficient since they provide little or
no gui dance for the legislative body to narrowmy tailor its use of
a suspect classification and because they inhibit judicial review
under the strict scrutiny test. (ld. at p. 498 [102 L. Ed. 2d at

p. 885] (mj. opn.).) Because racial distinctions so sel dom
provide a relevant basis for disparate treatnent, and because
classifications based on race are potentially so harnful to the
entire body politic, it is especially inportant that the reasons for
any such classification be clearly identified and unquesti onably
legitimate.” [Citation.]” (ld. at p. 505 [102 L.Ed.2d at p. 889]
(maj. opn.).)

Accordi ngly, before enbarking upon a programthat utilizes
raci al classifications, a governnental entity nmust identify its

pur pose with sonme degree of specificity (Croson, supra, 488 U. S.

at p. 504 [102 L.Ed.2d at p. 889] (maj. opn.)) and nust have
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convi nci ng evidence that race-based renedial action is necessary.
(Shaw v. Hunt, supra, 517 U S. at p. 910 [135 L.Ed.2d at p. 222]
(maj. opn.); Wagant, supra, 476 U S. at pp. 277-278 [90 L. Ed. 2d at
p. 271] (plur. opn.).) Absent a prior determ nation of necessity,
supported by convincing evidence, the governnental entity will be
unable to narrowWy tailor the renedy, and a reviewi ng court wll
be unable to determ ne whether the race-based action is justified.
(Croson, supra, at p. 510 [102 L.Ed.2d at p. 893] (plur. opn.);
Wgant, supra, at p. 278 [90 L.Ed.2d at p. 271] (plur. opn.).)

Once a conpelling interest is shown, the inquiry focuses on
t he neans chosen to address the interest. It is not enough that the
means chosen to acconplish the purpose are reasonable or efficient.
(Wgant, supra, 476 U.S. at p. 279 [90 L.Ed.2d at p. 272] (plur.
opn.).) Only the npbst exact connection between justification and
classification will suffice. (Adarand, supra, 515 U S. at p. 236
[132 L.Ed.2d at p. 188] (maj. opn.); Wgant, supra, at p. 280 [90
L. Ed.2d at p. 273] (plur. opn.).) The classification nust appear
necessary rather than convenient, and the availability of nonracia
alternatives -- or the failure of the legislative body to consider
such alternatives -- will be fatal to the classification. (Croson,
supra, 488 U. S. at p. 507 [102 L.Ed.2d at p. 891] (maj. opn.).)
In addition, the use of a racial classification nust be limted
in scope and duration to that which is necessary to acconplish
the | egislative purpose. (Croson, supra, at p. 510 [102 L. Ed.2d at
p. 893] (plur. opn.).) For exanple, in Wgant, it was asserted that
a school board’ s interest in providing role nodels for its mnority

students could justify a race-based | ayoff schene. The plurality
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opi nion noted that nondiscrimnatory hiring practices would in tine
achieve the desired result, while discrimnatory practices based
upon the role nodel theory would have no | ogical stopping point and
could even lead to the thoroughly discredited separate- but -equal
educational system (Wagant, supra, at pp. 274-276 [90 L. Ed. 2d at
pp. 269-270] (plur. opn.).)

“A State’s interest in renedying the effects of past or present
racial discrimnation may in the proper case justify a governnent’s
use of racial distinctions.” (Shaw v. Hunt, supra, 517 U S. at
p. 909 [135 L.Ed.2d at p. 221] (maj. opn.).) However, it bears
repeating that, in order to rise to the level of a conpelling state
interest, the use of racial classifications to renedy specific
di scrim nation nmust neet two criteria.

First, the discrimnation nust be identified with sone degree
of specificity. (Shaw v. Hunt, supra, 517 U.S. at p. 909 [135
L. Ed.2d at p. 221] (mpj. opn.).) A generalized assertion that
there has been discrimnation in a particular industry or region
is insufficient (ibid.; Croson, supra, 488 U.S. at pp. 498-499
[102 L.Ed.2d at p. 885] (maj. opn.)), and nere statistical
anonal i es, without nore, do not permt a governnental entity to
enploy racial classifications. (Croson, supra, at pp. 501-503
[102 L.Ed.2d at pp. 887-888] (maj. opn.).) “[T]lhe sorry history
of both private and public discrimnation in this country” (id. at
p. 499 [102 L.Ed.2d at p. 885] (mpj. opn.)) does not justify an
effort by governnent to alleviate, by use of racial distinctions,
the effects of societal discrimnation generally. (lbid.; Shaw v.

Hunt, supra, at p. 909 [135 L.Ed.2d at p. 221] (mpj. opn.) And
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“a racial classification cannot withstand strict scrutiny based
upon specul ati on about what ‘may have notivated’ the |egislature.
[T] he State nust show that the all eged objective was

the legislature’ s “actual purpose’ for the discrimnatory
classification . . . .” (Shaw v. Hunt, supra, at p. 908, fn. 4
[135 L.Ed.2d at p. 221, fn. 4] (maj. opn.).)

Second, “the institution that makes the racial distinction nust
have had a ‘strong basis in evidence’ to conclude that [race-based]
remedi al action was necessary, ‘before it enbarks on an affirmative-
action program’ [citation].” (Shaw v. Hunt, supra, 517 U S. at
p. 910 [135 L.Ed.2d at p. 222] (maj. opn.), orig. italics; Croson
supra, 488 U.S. at p. 504 [102 L.Ed.2d at p. 889] (maj. opn.).)

A governnmental entity cannot satisfy this criteria sinply by
concedi ng past discrimnation. (Wgant, supra, 476 U.S. at p. 278,
fn. 5[90 L.Ed.2d at pp. 271-272, fn. 5] (plur. opn.).) Wile in
an appropriate case, statistical analysis nmay be val uabl e evi dence,
governnental entities do not have “license to create a patchwork

of racial preferences based on statistical generalizations about
any particular field of endeavor.” (Croson, supra, at p. 499

[102 L.Ed.2d at p. 885] (mj. opn.).)

Moreover, in order to be |awful, the governnental use of
racial classification to redress specific discrimnation nust
actually be renedial. (Shaw v. Hunt, supra, 517 U S. at p. 915
[135 L. Ed.2d at p. 225] (mgj. opn.).) In this respect, the renedy
must be created with the awareness that the right to be free of
di scrimnation belongs to the individual rather than any particul ar

group. (Id. at p. 917 [135 L.Ed.2d at p. 226] (maj. opn.).) Thus,
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the renedy nust be designed as nearly as possible to restore the
victinms of specific discrimnatory conduct to the position they
woul d have occupied in the absence of such conduct. (l1d. at p. 915
[135 L.Ed.2d at p. 225] (maj. opn.).) Randominclusion of racial
groups w thout individualized consideration whether the particul ar
groups suffered fromdiscrimnation will belie a claimof renedial
notivation. (Croson, supra, 488 U S. at p. 506 [102 L. Ed.2d at
p. 890] (maj. opn.); Wgant, supra, 476 U S. at p. 284, fn. 13 [90
L. Ed.2d at p. 275, fn. 13] (plur. opn.).) The lack of any effort
tolimt the benefits of a renedial schene to those who actually
suffered fromspecific discrimnation will be fatal to the schene.
(Croson, supra, at p. 508 [102 L.Ed.2d at p. 891] (maj. opn.).)
B

Respondent California Cormunity Col | eges argues that, insofar
as the chal l enged statutory schenes operate for the benefit of
wonen, they are subject to internediate scrutiny rather than the
strict scrutiny applicable to racial classifications.

The United States Suprene Court has not held gender to be
a suspect classification, like race or national origin. Instead,
the court applies “skeptical scrutiny” to gender classifications.
(United States v. Virginia, supra, 518 U.S. at p. 531 [135 L. Ed. 2d
at p. 750].) The linguistic fornulation of skeptical scrutiny
closely parallels that of strict scrutiny. Thus, there is a strong
presunption that gender classifications are invalid and they nust be
carefully inspected by the courts. (1d. at p. 532-533 [135 L. Ed. 2d
at p. 751].) The burden of justification is demanding, is entirely

upon the governnment, and must be exceedingly persuasive. (lbid.)
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The governnent nust show that the chall enged classification serves
i nportant governnental objectives and that the neans enpl oyed are
substantially related to the achi evenent of those objectives.

(ld. at p. 533 [135 L.Ed.2d at p. 751].) *“The justification nust
be genui ne, not hypothesized or invented post hoc in response to
l[itigation,” and “nmust not rely on overbroad generalizations about
the different talents, capacities, or preferences of males and
females.” (lbid.) Wile this standard is simlar to the strict
scrutiny standard applicable to racial classifications, it is
recogni zed as a sonewhat nore |enient standard of review (See
Bakke 11, supra, 438 U S. at pp. 302-303 [57 L.Ed.2d at p. 779]

(l ead opn.).)

However, our state Suprenme Court has concluded that, under the
equal protection guarantee of California s Constitution, gender is
a suspect classification subject to strict scrutiny review. (Koire
v. Metro Car Wash, supra, 40 Cal.3d at p. 37; Sail’er Inn, Inc. v.
Kirby, supra, 5 Cal.3d at p. 20.)

In view of the difference between state and federal equal
protection principles in this respect, respondent California
Community Col | eges woul d have us establish a two-1evel system of
equal protection review, with the | evel of scrutiny dependent upon
t he gender of the conplaining party. But to do so would ignore
t he guarantee of equal protection that applies to judicial actions
as well as to those of the |legislative and executive branches.
(See J. E. B. v. Alabama ex rel. T. B. (1994) 511 U S. 127, 129,
140 [128 L.Ed.2d 89, 97, 104].)
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The United States Suprenme Court consistently has rejected the
notion that the degree of equal protection accorded an i ndividual
can be based upon the person’s race or gender. As Justice Powel |
expl ai ned, “[t]he guarantee of equal protection cannot nmean one
t hi ng when applied to one individual and sonething el se when
applied to [another] . . . . If both are not accorded the sane
protection, then it is not equal.” (Bakke Il, supra, 438 U S. at
pp. 289-290 [57 L.Ed.2d at pp. 770-771] (lead opn.).) The fact
that a statutory schenme “discrim nates against nales rather than
agai nst fenal es does not exenpt it fromscrutiny or reduce the
standard of review.” (M ssissippi University for Whnen v. Hogan
(1982) 458 U.S. 718, 723 [73 L.Ed.2d 1090, 1097-1098]; see also
J. E B v. Alabama ex rel. T. B., supra, 511 U S. at p. 141 [128
L. Ed. 2d at pp. 104-105].)

We cannot establish different |evels of equal protection for
men and wonen out of gender prejudice and/ or gender paternalism
No justification for a two-1evel, gender-based standard of review
has been offered, and we perceive none. 1In fact, in rejecting a
claimthat it is permssible to offer pronotional discounts which
favor wonen, the California Suprene Court concluded “public policy
in California mandates the equal treatnent of nen and wonen.”
(Koire v. Metro Car Wash, supra, 40 Cal.3d at p. 37, orig.

italics.)3

3 Koire v. Metro Car Wash, supra, was not a constitutional case.
It involved a claimby a nale that “Ladies’ Day” pronotions by
private businesses violate the statutory Unruh Civil Rights Act
(GCv. Code, 8 51). Nevertheless, an exceedingly persuasive
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Consequently, we conclude that, while the federal Constitution
does not require strict scrutiny for gender classifications, our
state Constitution mandates strict scrutiny without regard to the
gender of the conplaining party.

C

In addition to equal protection principles, we nmust apply
the dictates of Proposition 209.

Article I, section 31, subdivision (a) of the Constitution
of our state provides: “The State shall not discrimnate against,
or grant preferential treatnent to, any individual or group on
the basis of race, sex, color, ethnicity, or national origin in
t he operation of public enploynent, public education, or public
contracting.” Subdivision (f) provides that, “[f]or the purposes
of this section, ‘State’ shall include, but not necessarily be
limted to, the State itself, any city, county, city and county,
public university system including the University of California,
community college district, school district, special district, or
any other political subdivision or governnmental instrunmentality of

or within the State.”4

justification for unequal treatnment based upon gender woul d

have to be derived from public policy, and the decision in Koire
v. Metro Car Wash forecloses the possibility of a state public
policy supporting unequal treatnment of nmen and wonen.

4 The remaining portions of article I, section 31 of our state
Constitution are:

“(b) This section shall apply only to action taken after
the section’s effective date.

“(c) Nothing in this section shall be interpreted as
prohi biting bona fide qualifications based on sex which are
reasonably necessary to the normal operation of public
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In Hi-Voltage Wre Wirks, Inc. v. Cty of San Jose (2000)

24 Cal .4th 537 (hereafter H -Voltage), the California Suprene Court
construed Proposition 209 in accordance with the ordi nary neaning
of its words. (l1d. at p. 559.) To discrimnate neans “‘to make

di stinctions in treatnent; show partiality (in favor of) or
prejudice (against)’ [citation] . . . . 7 (ld. at pp. 559-560.)
Gving preferential treatnent “means giving ‘preference,’ which

is ‘agiving of priority or advantage to one person . . . over
others.” [Ctation.]” (ld. at p. 560, fn. omtted.)

I n adopting Proposition 209, the voters “intended to
reinstitute the interpretation of the GCvil Rights Act and equal
protection that predated [the decisions in Steelworkers v. Wber
(1979) 443 U.S. 193 [61 L.Ed.2d 480], Price, supra, 26 Cal.3d 257,

and ot her cases],” by prohibiting the state from cl assifying

enpl oynment, public education, or public contracting.

“(d) Nothing in this section shall be interpreted as
invalidating any court order or consent decree which is in force
as of the effective date of this section.

“(e) Nothing in this section shall be interpreted as
prohi biting action which nust be taken to establish or maintain
eligibility for any federal program where ineligibility would
result in a loss of federal funds to the State.

“(g) The renedies available for violations of this section
shal |l be the sane, regardless of the injured party’ s race, sex,
color, ethnicity, or national origin, as are otherw se avail able
for violations of then-existing California antidiscrimnation
| aw.

“(h) This section shall be self-executing. |If any part or
parts of this section are found to be in conflict with federa
law or the United States Constitution, the section shall be
i npl emrented to the nmaxi mum extent that federal |aw and the
United States Constitution permt. Any provision held invalid
shall be severable fromthe remai ning portions of this section.”
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i ndi viduals by race or gender. (H -Voltage, supra, 24 Cal.4th at
p. 561.)

The court in Hi-Voltage addressed the city’s mnority business
enterprise and wonen busi ness enterprise (MBE/ WBE) contracting
schene. Under that plan, a contractor bidding to do business
with the city was required to either achieve a certain MBE/ W\BE
subcontractor participation level or showthat it conplied with
certain outreach requirenments. The court noted: “The outreach
conponent requires contractors to treat MBE/ WBE subcontractors nore
advant ageously by providing them notice of bidding opportunities,
soliciting their participation, and negotiating for their services,
none of which they nust do for non-MBE s/WBE's. The fact prine
contractors are not precluded from contacting non- MBE s/ VWBE' s
is irrelevant. The relevant constitutional consideration is
that they are conpelled to contact MBE s/WBE' s, which are thus
accorded preferential treatment within the nmeaning of section 31.”
(Hi -Vol tage, supra, 24 Cal.4th at p. 562.)

In holding the programto be invalid, the court observed:
“The participation conponent authorizes or encourages what anounts
to discrimnatory quotas or set-asides, or at |east race- and sex-
conscious nunerical goals. [Ctations.] A participation goa
differs froma quota or set-aside only in degree; by whatever
| abel, it remains “a line drawmn on the basis of race and ethnic
status’ as well as sex.” (H -Voltage, supra, 24 Cal.4th at
pp. 562-563.)

Al t hough finding the city’s outreach program unconstituti onal

under Proposition 209, the court acknow edged “that outreach may
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assune many fornms, not all of which would be unlawful.” (Hi-
Vol t age, supra, 24 Cal.4th at p. 565.) “Plainly, the voters
intended to preserve outreach efforts to dissem nate information
about public enpl oynent, education, and contracting not predicated
on an inpermssible classification.” (Ibid.) However, the court
expressed “no opinion regarding the perm ssible parameters of such
efforts.” (Ibid.)

It can be seen that Proposition 209 overlaps, but is not
synonynous with, the principles of equal protection that we have
described in Part Il A ante. Under equal protection principles,
all state actions that rely upon suspect classifications nmust be
tested under strict scrutiny, but those actions which can neet
the rigid strict scrutiny test are constitutionally perm ssible.
Proposition 209, on the other hand, prohibits discrimnation against
or preferential treatnment to individuals or groups regardl ess of
whet her the governnmental action could be justified under strict
scrutiny.

In this respect, the distinction between what the federal
Constitution permts and what it requires beconmes particularly
rel evant. (See Shaw v. Reno, supra, 509 U S. at p. 654 [125 L. Ed.2d
at p. 533] (maj. opn.).) To the extent the federal Constitution
woul d permit, but not require, the state to grant preferenti al

treatment to suspect classes, Proposition 209 precludes such action.
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(H -Vol tage, supra, 24 Cal.4th at p. 567 [Proposition 209 contains
no conpel ling state interest exception].)?®
D

The conplaining party bears the initial and ultimte burden
of establishing unconstitutionality. (Wagant, supra, 476 U.S. at
pp. 277-278 [90 L.Ed.2d at p. 271] (plur. opn.).) But when the
plaintiff has nade a sufficient showng to trigger strict scrutiny
review, the burden of justification is both demanding and entirely
upon t he governnent. (Bakke Il, supra, 438 U S. at p. 306 [57
L. Ed.2d at p. 781] (lead opn.); Sail’er Inn, Inc. v. Kirby, supra,
5 Cal.3d at pp. 16-17; see also United States v. Virginia, supra,
518 U.S. at p. 533 [135 L.Ed.2d at p. 751] [under internediate
scrutiny applicable under federal |aw to gender classifications,
“[t]he burden of justification is demanding and it rests entirely
on the State”].) |If the governnent succeeds in establishing
justification for the use of a suspect classification, the burden
shifts back to the conplaining party to show that the statutory

scheme or its application is neverthel ess unconstitutional.®

> The trial court indicated that where federal equal protection
principles permt a state entity to utilize race and gender
classifications, Proposition 209 nust yield. This confuses

what the federal Constitution permts wth what it requires.
Proposition 209 yields where federal law requires the state

to engage in particular action, but not where it would nerely
permt such action.

6 We are not here concerned with the showi ng that mght be
requi red of the conplaining party in such an instance because
plaintiff has gone no further than to assert that the statutory
schenmes, on their face, entail unjustified use of racial and
gender cl assifications.
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In this case, plaintiff enploys the easiest neans by which
strict scrutiny is triggered. Laws that explicitly distinguish
bet ween individuals on racial grounds fall within the core of the
prohi bition of the equal protection clause and “[n]Jo inquiry into
| egi sl ative purpose is necessary when the racial classification
appears on the face of the statute.” (Shaw v. Reno, supra, 509
US at p. 642 [125 L.Ed.2d at p. 525] (mpj. opn.).) Express
racial classifications are i medi ately suspect, are presunptively
invalid, and, without nore, trigger strict scrutiny review (Ild.
at pp. 642-644 [125 L.Ed.2d at pp. 525-526] (naj. opn.); see also
Adar and, supra, 515 U. S. at p. 227 [132 L.Ed.2d at p. 182] (nmj.
opn.); Bakke Il, supra, 438 U.S. at p. 289 [57 L.Ed.2d at p. 770]
(l ead opn.).)

To the extent the statutory schenes chall enged by plaintiff
enpl oy express racial and gender classifications, he has nmet his
initial burden by pointing that out.

Respondents assert that, because plaintiff makes a facial
attack on the constitutionality of the statutory schenes at issue,
the statutes are presuned constitutional and nust be upheld unl ess
plaintiff denonstrates constitutional conflict in every conceivabl e
application. W disagree. (Anerican Acadeny of Pediatrics v.
Lungren (1997) 16 Cal .4th 307, 345-348.)

Where a statutory schenme, on its face, enploys a suspect
classification, the scheme is, on its face, in conflict with the
core prohibition of the Equal Protection Clause. (Shaw v. Reno,
supra, 509 U.S. at p. 642 [125 L.Ed.2d at p. 525] (mj. opn.).)

It is not entitled to a presunption of validity and is instead
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presunmed invalid. (ld. at p. 643-644 [125 L.Ed.2d at p. 526] (mgj.
opn.); Croson, supra, 488 U.S. at p. 500 [102 L. Ed.2d at p. 886]
(maj. opn.).) And the express use of suspect classifications in

a statutory schene inmmediately triggers strict scrutiny review.
(Shaw v. Reno, supra, at pp. 642-644 [125 L.Ed.2d at pp. 525-526]
(maj. opn.).)

Under the strict scrutiny test, specificity and precision are
required. (Croson, supra, 488 U. S. at pp. 500, 505 [102 L. Ed. 2d
at pp. 886, 889] (maj. opn.).) The governnent cannot avoid
constitutional conflict sinply because a racial classification is
part of a statutory schenme which is so broad and/ or anorphous that
it mght in sone instances be enployed in a race-neutral manner.
If the racial classification is not necessary to the statutory
schene, it may not be enployed. (Shaw v. Hunt, supra, 517 U. S
at p. 910 [135 L.Ed.2d at p. 222] (mgj. opn.); Croson, supra, at
p. 507 [102 L.Ed.2d at p. 891] (mgj. opn.).) If the racial
classification is necessary to the statutory schene, it nust be
justified by a conpelling governnental interest, and its use nust
be narrowWy tailored to serve that interest. (Wagant, supra, 476
US at p. 274 [90 L.Ed.2d at p. 268] (plur. opn.).)

E

In respondents’ view, strict scrutiny applies only where
| egi slation grants a preference based upon race, and not where
the legislation is nmerely “race conscious.”

We do not agree that a | aw nust confer a preference before
strict scrutiny applies. The United States Supreme Court could

not be nore certain on this point. The ultimate goal of the
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Equal Protection Clause is the conplete elimnation of irrel evant
factors such as race from governnental decision-making. (Croson,
supra, 488 U. S. at p. 495 [102 L.Ed.2d at p. 883] (plur. opn.).)
Regar dl ess of the burdens or benefits inposed by or granted under
a particular law, the use of a racial classification presents
significant dangers to individuals, racial groups, and society

at large. (Croson, supra, at pp. 493-494 [102 L.Ed.2d at p. 882]
(plur. opn.).) “Racial classifications of any sort pose the risk
of lasting harmto our society.” (Shaw v. Reno, supra, 509 U S

at p. 657 [125 L.Ed.2d at p. 535] (maj. opn.).) And without strict
scrutiny, a court cannot determ ne whether a racial classification
truly is benign or remedial. (ld. at p. 653 [125 L.Ed.2d at p.
533] (mgj. opn.); Adarand, supra, 515 U. S. at p. 226 [132 L.Ed.2d
at p. 181] (mj. opn.).) What is significant under the Equal
Protection Clause is that the governnment has drawn a |ine on

the basis of race or ethnic status (Bakke Il, supra, 438 U S. at

p. 289 [57 L.Ed.2d at p. 770] (lead opn.)), and |laws that do so
are i medi ately suspect. (Shaw v. Reno, supra, 509 U S. at p. 642
[125 L. Ed. 2d at p. 525] (mpj. opn.).)

Neverthel ess, we agree that a law is not subject to strict
scrutiny review nmerely because it is “race conscious.” (See Shaw
v. Reno, supra, 509 U S. at p. 642 [125 L.Ed.2d at p. 525] (mgj.
opn.).) Since the guarantee of equal protection is an individual
right, where the operation of the | aw does not differ between one
i ndi vi dual and anot her based upon a suspect classification, strict
scrutiny is not required even though the law m ght nention matters

such as race or gender. Accordingly, to use respondent California
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Community Coll eges’s exanple, a |law prohibiting discrimnation on
the basis of race or gender would be race and gender conscious but
woul d not invite strict scrutiny.’

In this respect, we agree with respondents that if a statutory
provi sion can, by fair and reasonable interpretation, be given a
meani ng consistent with the requirenents of the Constitution rather
than in conflict with it, we nust so interpret the statute in order
to preserve its validity. (lzazaga v. Superior Court (1991) 54
Cal . 3d 356, 371; People v. Davenport (1985) 41 Cal.3d 247, 264.)

However, as we shall explain, for the nost part the statutory
schenes at issue in this case, which enploy express racial and
gender classifications, cannot be interpreted to preserve their
validity.

F

Several respondents assert that statutory schenes which may
be denom nated as outreach, recruitnent, or inclusive neasures
do not violate principles of equal protection or Proposition 209.

Wth respect to a benefit or advantage, such as admi ssion to a
school of higher education, a governnment job, or a public contract,
t he cogni zabl e interest of a conpetitor is in being able to conpete

on an equal footing without regard to the race or gender of other

7 Facially neutral but race conscious |legislation is not imrune
fromstrict scrutiny, but strict scrutiny is not required until
the chal |l enger nakes a nore detailed showing than is required
for legislation that enploys racial classifications. (See Shaw
V. Hunt, supra, 517 U S. at p. 907 [135 L.Ed.2d at p. 220] (myj.
opn.); Adarand, supra, 515 U S. at p. 213 [132 L.Ed.2d at p.

172] (maj. opn.).)
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conpetitors. (Adarand, supra, 515 U S. at p. 211 [132 L.Ed.2d at

p. 171] (maj. opn.).) A conpetitor does not have a constitutionally
cogni zable interest in limting the pool of applicants with whom

he or she nust conpete. (See Al abama Power Co. v. Ickes (1937)

302 U. S. 464, 479-480 [82 L.Ed. 374, 378].) Therefore, outreach

or recruitment efforts which are designed to broaden the pool of
potential applicants without reliance on an inpermssible race

or gender classifications are not constitutionally forbidden.

(See Hi-Voltage, supra, 24 Cal.4th at p. 565.)

But if the statutory schene relies upon race or gender
classifications, it nmust, for equal protection analysis, be
subjected to strict judicial scrutiny. And if it discrimnates
agai nst or grants preference to individuals or groups based upon
race or gender, it is prohibited by Proposition 209.

G

Respondents contend that nonitoring prograns which collect and
report data concerning the participation of wonen and mnorities in
governmental prograns do not violate equal protection principles.
We agree.

Thr oughout the various opinions filed in the United States
Suprenme Court’s affirmative action cases, no justice has suggested
that discrimnation is a thing of the past which need not concern
governnmental entities. Governnental entities remain under a duty
to elimnate the vestiges of segregation and discrimn nation.
(Wgant, supra, 476 U S. at p. 277 [90 L.Ed.2d at p. 270] (plur.
opn.).) Al of the justices agree that governnmental entities nmay

use race and gender neutral nethods of fostering equal opportunity
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and that, in sone instances, even race and gender specific renedies
may be enployed. Accurate and up-to-date information is the sine
gua non of intelligent, appropriate |egislative and adm nistrative
action. Assumng that strict scrutiny is required, a nonitoring
program desi gned to collect and report accurate and up-to-date
information is justified by the conpelling governnental need for
such information. So |long as such a program does not discrimnnate
agai nst or grant a preference to an individual or group,
Proposition 209 is not inplicated.
11
Wth all of the aforesaid principles in mnd, we proceed
to consider the specific statutory schenes challenged in this
proceedi ng.
State Lottery
The statutory provision applicable to the state lottery
that plaintiff challenges is contained in Governnent Code section
8880. 56, which is set forth in full in appendix A post. (Further
section references are to the Government Code unless otherw se
specified.) At issue is subdivision (b)(5), which was added by
the Legislature in 1986. (Stats. 1986, ch. 55, 8§ 17, pp. 158-160,
eff. April 16, 1986.)% As we will explain, that subdivision

vi ol ates principles of equal protection and Proposition 209.

8 At the time this litigation arose, the relevant provision was
subdi vision (b)(4). |1t has subsequently been renunbered (b)(5),
wi t hout substantive change. (Stats. 2000, ch. 509, § 2.)
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Wth respect to the advertising or awardi ng of any contract
for the procurenent of goods and services exceedi ng $500, 000,
section 8880. 56, subdivision (b)(5) inposes upon the California
State Lottery Commi ssion (the commi ssion) and its director an
“affirmative duty” of maxim zing the | evel of participation of
“socially and econom cal ly di sadvantaged snmal| busi ness concerns”
in the comm ssion’s procurenment progranms. The commi ssion is
required to “adopt proposal eval uation procedures, criteria, and
contract ternms which . . . wll achieve the nost feasible and
practicable | evel of participation by socially and econom cally
di sadvant aged smal | business concerns . . . .” And bidders and
contractors are required “to include specific plans or arrangenents
to utilize subcontracts with socially and econom cally di sadvant aged
smal | busi ness concerns.”

Econom ¢ di sadvantage is a criterion that may be determ ned
t hrough application of race-neutral and gender-neutral financial
factors. Social disadvantage is a nore anorphous concept that
certainly invites reliance on racial and gender classifications.
But we do not have to guess as to legislative intent because the
fourth paragraph of section 8880.56, subdivision (b)(5) expressly
i ncorporates racial, ethnic, and gender classifications into the
statutory neaning of “socially and econom cally di sadvant aged.”
I ndi viduals froma |list of racial and ethnic backgrounds and
wonen are concl usively presuned to be socially and econom cal ly
di sadvant aged regardl ess of their actual affluence. Persons from
t he excluded group, apparently only white males, may be incl uded

if found by the comm ssion to be di sadvantaged, but the statute
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provi des no definitional criteria, no application procedures,
and no procedures for review of the conm ssion’ s determ nation.

Even if such procedures were included in the statute, the
fact that sonme individuals nust prove di sadvantage whil e others
are conclusively presunmed to be di sadvant aged based solely on race,
ethnicity, and gender, establishes inperm ssible race, ethnicity,
and gender classifications. (See Stanley v. Illinois (1972)

405 U. S. 645, 657-658 [31 L.Ed.2d 551, 562].)

The chal | enged provi sion does nore than use race, ethnicity,
and gender classifications, it establishes preferences for persons
fromthe favored groups. The comm ssion and director are assigned
the affirmative duty of maxim zing participation by such persons.
Sel ection procedures and criteria are required to acconplish that
obj ective. And bidders and contractors are required to include
specific plans or arrangenents to utilize subcontracts with nmenbers
of the favored groups. These provisions do not nerely attenpt
to equalize the opportunity to participate, they establish a
preference for doing business with nmenbers of the favored groups.

Section 8880.56, subdivision (b)(5) cannot even arguably
wi thstand strict scrutiny. The absence of any identification of
past discrimnation by the California State Lottery, the random
i nclusi on of groups w thout individualized consideration whether
particul ar groups suffered fromdiscrimnation, the absence of
any attenpt to neasure the recovery by the extent of the injury,

t he absence of any attenpt to disburse the benefits of the schene

in an evenhanded manner to those who actually suffered detrinent,
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and the absence of any geographic or tenporal limts to the schene,
all serve to condem it.
The conmission and director do not attenpt to justify the
statute as witten, but argue that they have inplenented it in
a constitutional manner. Specifically, they assert they have
inmplenented it as a small business outreach statute, using the
definition of small business fromthe Small Business Procurenent
and Contract Act (Gov. Code, 8 14835 et seq.), which does not
enpl oy racial and gender classifications. They contend that,
as inplenmented, bidders and contractors are required to nmake good
faith efforts to reach out to mnority-owned and wonen- owned snal
busi ness concerns, but that no preference or advantage in
contracting or subcontracting based on race or gender is applied.
The difficulty with this position is that the comm ssion and
director lack the authority to cure a facially unconstitutiona
statute by refusing to enforce it as witten. (Cal. Const.,
art. 111, 8 3.5; Reese v. Kizer (1988) 46 Cal.3d 996, 1002.)
We do not deal here with an anbi guous statutory provision that can
be interpreted in a constitutional manner; rather, it is a statute
t hat cannot be inplenented both constitutionally and in accordance
with its express terns. However well-intentioned, to the extent
that the comm ssion and the director refuse to enploy racial and
gender preferences in inplenenting section 8880.56, subdivision
(b)(5), they do so in disregard of express statutory requirenents.
Wi le adm nistrative interpretati on nay save an anbi guous stat ute,

it cannot cure a facially invalid statute.

37



Prof essi onal Bond Services

The statutory provisions applicable to professional bond
services that plaintiff challenges are contained in sections 16850
t hrough 16857, which are set forth in full in appendix B, post.
For reasons which follow, we conclude that, with one exception
t he chal |l enged provisions violate principles of equal protection
and Proposition 209.

Gover nnment bonds nay be issued for a variety of purposes
and on behalf of a variety of state departnents and agenci es.
The bonds nust be issued in accordance with the dictates of the
particul ar authorizing act, enacted by the electorate or by a
| egi slative body with authority to provide for the issuance
of bonds. (CGolden Gate Bridge etc. Dist. v. Filmer (1933) 217 Cal.
754, 757-758.) Matters that are not governed specifically by the
aut hori zing act or otherwise required by law are left to the broad
di scretion of the issuing departnent, agency, or officer. (Ibid.;
see al so Kennedy v. McInturff (1933) 217 Cal. 509, 514-515.)

Wth respect to issuance of state bonds, the State Treasurer
is the sole agent for offering and selling bonds. (8§ 5702.)
I n selling bonds on behalf of any state agency or departnent,
the State Treasurer is required to schedule the sale of the bonds
so as to coordinate the sale with the program of the departnent or
agency necessitating the sale of the bonds. (lbid.)

In the issuance of governnent bonds, the state may contract
for the services of financial advisers, bond counsel, underwiters,
underwriter’s counsel, financial printers, feasibility consultants,

and other professionals. (8 16851, subd. (j).) Underwiters
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essentially serve as transfer agents. The State Treasurer may,

in some instances, select an underwiting teamw thout conpetitive
bi dding (8 5703); in those situations, the State Treasurer
negotiates a contract with the underwiters, and the underwiters
negoti ate the sale of bonds to the public. 1In other instances,
bond underwiters are chosen through conpetitive bidding; in those
situations, the bonds are sold to the underwiter who submts the
nost favorable bid, and the underwiter then resells the bonds to
the investing public.

Sections 16850 through 16857 establish mnority and wonen
busi ness “participation goals” for professional bond service
contracts. The statutory schenme establishes and utilizes raci al
and gender classifications. For purposes of the schenme, “mnority”
is defined to nean “an ethnic person of color . . . .7 (8 16851
subd. (h).) Mnority business enterprises and wonen busi ness
enterprises are defined by reference to majority ownership and
control in mnorities and/or wonen. (8 16851, subds. (i) & (k).)

To be a mnority business enterprise or a wonen busi ness enterprise,
a business nust be at |east 51 percent owned and controll ed by

one or nore mnorities or wonmen, respectively. (8 16851, subds. (i)
& (k).) A business owned and controlled 50 percent by mnorities
and 50 percent by wonen nay be counted as either but not both.

(8 16851, subd. (I1).)

Wth respect to contracts awarded wi t hout conpetitive bidding,
section 16850, subdivision (a) establishes statew de participation
goal s of 15 percent for mnority business enterprises and 5 percent

for wonen business enterprises. The trial court found that this
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portion of the statutory schenme is invalid, and it is not at issue
in this appeal.

Wth respect to contracts awarded through conpetitive bidding,
section 16850, subdivision (a) requires each awardi ng depart nent
to establish mnority business and wonen busi ness partici pation
goals. A “goal” is “a nunerically expressed objective that
awar di ng departnments and providers of professional bond services
are required to nmake efforts to achieve.” (8 16851, subd. (f).)
The goals “apply to the overall dollar anmount expended by the
awar di ng departnment with respect to the contracts for professional
bond services relating to the issuance of bonds by the awarding
departnent including anounts spent as underwiter’s discounts.”

(8 16850, subd. (a).) These provisions establish a state
preference, at least to the extent of the established goals, for
doi ng busi ness with individuals based upon their race and gender.

When the services of an underwiter are to be obtained
by conpetitive bidding, the awardi ng departnment is required to,
“at a mnimum” (1) “[d]eliver the notice of sale[,] or other
notification of intention to the [sic] issue the bonds[,] to al
m nority and wonmen business enterprises that have listed their
names with the awardi ng departnent for the purpose of this notice
and [to] other qualified mnority and wonen busi ness enterprises
known to the awardi ng departnent,” (2) state in all notices that
“mnority and wonen busi ness enterprises are encouraged to
respond,” and (3) require all submtting bidders “to certify their

awar eness of the goals of the awardi ng departnment [for awardi ng
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contracts to mnority business enterprises and wonen busi ness
enterprises].” (8 16852.)

Thus, these statutory provisions entitle mnority business
enterpri ses and wonmen busi ness enterprises to special notice of the
sale or intention to issue bonds. The State Treasurer disagrees,
suggesting that section 16852 does not require special notice to
such enterprises, but includes themonly in the notice that is
ot herwi se required under 16754. W are not persuaded. The State
Treasurer has considerable discretion in the sale of governnent
bonds, and section 16754 permts the sale of bonds upon such
notice as the Treasurer may deem advi sabl e. For purposes of equa
protection analysis, we nust view the law fromthe standpoi nt of
the individual. Under the existing statutory schene, mnority
busi nesses and wonen busi nesses may ensure that they receive notice
by listing their nanes with the departnent and, if they have not
done so, will receive notice so long as they are known to the
departnent. There is no nechani sm by which other businesses can
ensure that they receive notice, and there is no requirenent that
the notice deened advi sable by the State Treasurer be such that any
reasonably alert potential bidder will receive it.

Accordingly, this portion of the statutory schene contravenes
Proposition 209’ s prohibition against the selective dissemn nation
of information. (H -Voltage, supra, 24 Cal.4th at pp. 562, 564.)

Mor eover, the fact that all bidders are required to certify
t heir awareness of the departnment’s goals for the participation
of mnority businesses and wonmen busi nesses, coupled with the

i nposition of a duty on providers of services to make efforts to
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achi eve those goals, only can be intended to result in preferenti al
treat ment based upon race and gender. (See Hi -Voltage, supra,
24 Cal .4th at p. 562.)

Wth respect to contracts to be awarded through conpetitive
bi ddi ng, the awardi ng departnment nust require each bidder to
identify the mnority business enterprises and wonen busi ness
enterprises which will be used to fulfill mnority and wonen
participation goals, and to state the portion or the work
to be done by each such subcontractor. (8§ 16852.5, subd. (a).)
And section 16852.5, subdivision (b) makes applicable to those
subcontractors the Subletting and Subcontracting Fair Practices
Act (Pub. Contract Code, 8§ 4100 et seq.), which requires prine
contractors to identify, in their bids, the subcontractors who wll
perform work under the contract, and prohibits the prinme contractor
fromthereafter substituting any person for the subcontractor
unl ess a statutory exception is established. (Pub. Contract Code,
88 4104, 4107.)

Ext endi ng protections of the Subletting and Subcontracting
Fair Practices Act to mnority and wonen subcontractors for
prof essi onal bond services, but not to other subcontractors, is
itself a suspect classification for purposes of equal protection
anal ysis and an i nperm ssi bl e preference under Proposition 209.

In addition, the statutory schenme requires an awardi ng
departnent to establish a nethod of nonitoring adherence to its
mnority and wonen participation goals, including requiring a
followup report fromall contractors upon conpletion of any sale

of bonds. (8 16853, subd. (a).) Each awarding departnent is
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required to file an annual report with the Governor and the
Legi slature stating the |level of participation of mnority and
wonen busi nesses in professional bond service contracts and, if the
departnment’s participation goals are not net, stating the reasons
for its inability to achieve the goals and the steps that will be
taken in an effort to achieve the goals. (8 16855.)
The State Treasurer clains that this portion of the statutory
schenme shoul d not be subject to strict scrutiny because there is
no penalty for a failure to achieve participation goals. According
to this argunment, conpetitively bid contracts are awarded to the
| onest responsi bl e bidder w thout consideration of the race or
gender of the bidder or of the bidder’s subcontractors, and thus
mnority and wonen participation goals are irrelevant to the
sel ection process itself. W reject this argunent for two reasons.
First, the statutory schene requires that bidders certify
t heir awareness of participation goals and i nposes upon them a
duty to make efforts to achieve those goals. (88 16851, subd. (f);
16852, subd. (c).) Governnent contractors are required to act in
good faith and, in assessing the validity of a statutory schene,
we cannot presune they will not do so. (C v. Code, 88 3529, 3548.)
Regar dl ess of whether the statutory scheme inposes a penalty for
the failure to conply with the duty that it inposes, it establishes
raci al and gender preferences.
Second, the econonic realities of the statutory schene
i nevitably conpel bidders to give preferences based on racial and
gender classifications. Except for the special mnority business

enterpri se and wonmen busi ness enterprise notice requirenents, the
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State Treasurer and awardi ng departnents have broad discretion in
providing notice to potential bidders. Wile sonme contracts are
awar ded t hrough conpetitive bidding, others are not. A bidder who
wi shes to be ensured of notice for future conpetitively awarded
contracts, and to be considered for negotiated contracts, wll know
that a denonstrated ability to nmeet or exceed participation goals
inevitably will be a factor in the notice and sel ecti on processes.
(See e.g., 8 5703, subd. (a).) Therefore, while an isolated
conpetitive bid contract nay be obtained without conplying with

the duty to make efforts to achieve participation goals, a bidder’s
hopes for future business inevitably will cause it to enploy racia
and gender preferences.

The statutory schenme does not arguably withstand strict
scrutiny. No justification has been shown. There was no specific
finding of identified prior discrimnation in the contracting for
pr of essi onal bond services. There was no effort to neasure the
remedy agai nst the consequences of identified discrimnation.

There was no effort to limt recovery to those who actually suffered
fromprior discrimnation. There was no showi ng that non-race-based
and non-gender-based renedi es woul d be i nadequate or were even
considered. The schene is unlimted in duration. And, except for
its limtation to citizens and lawfully adnmitted aliens, the schene
isunlimted in reach

It remains to be determ ned whether reporting requirenents
of the statutory schenme (8§ 16855) may be severed and uphel d.

We al ready have decided that nonitoring and reporting requirenents

serve a conpel ling governnment need and may be enpl oyed w t hout
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vi ol ating principles of equal protection or Proposition 209.
The requirenent in the first sentence of section 16855, that each
awar di ng departnment make an annual report “to the Governor and the
Legi slature on the level of participation by mnority and wonen
busi ness enterprises in contracts as identified in this chapter,”
may be severed functionally and grammatically fromthe remai nder of
the statutory schenme. The consistency with which the Legislature
has i nposed nonitoring and reporting duties on state agencies
with respect to the participation of minorities and wonmen in
vari ous progranms, and the inportance of such information to the
Legi sl ature, convinces us that the Legislature intended to inpose
this requirenent regardless of the validity of the remainder of the
statutory scheme. Hence, we sever and uphold this portion of the
reporting requirenent.
State Civil Service

The state civil service affirmative action provisions that
plaintiff challenges are contained in sections 19790 through 19799,
which are set forth in full in appendix C, post. W find that,
with two exceptions, those provisions facially violate principles
of equal protection and Proposition 209.

Pursuant to the challenged statutory schene, each agency
and departnent “is responsible for establishing an effective
affirmative action program” (8 19790.) The director of each
departnent, in cooperation with the State Personnel Board, has
“the major responsibility for nonitoring the effectiveness of
the affirmative action program of the departnent.” (8§ 19794.)

The secretary of each agency and the director of each depart nent
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are each required to appoint an “affirmative action officer” with
responsi bility over the agency’ s and the departnent’s prograns.
(8 19795, subd. (a).) Bureau and division chiefs “[are]
accountable to the departnent director for the effectiveness
and results of the programw thin their division or bureau.”
(8 19796.) Al managenent |levels, including firstline supervisors,
nmust “provide program support and take all positive action
necessary to ensure and advance equal enploynent opportunity at
their respective levels.” (8§ 19796.)

An affirmative action programincludes, on an annual basis,
t he establishnment of “goals and tinetables designed to overcone
any identified underutilization of mnorities and wonen in their
[ agency or departnent].” (8 19790.) At a m ninmum each agency and
departnent nust annually “identify the areas of underutilization
of mnorities and women within [the agency or departnent] by job

category and level,” perform “an equal enploynment opportunity

anal ysis of all job categories and |levels within the hiring

jurisdiction,” and provide “an explanation and specific actions for

i nproving the representation of mnorities and wonen.” (8§ 19797.)
For purposes of the statutory schene, a goal is a projected

| evel of achievenent, specific to the snallest reasonable hiring

unit, for correcting underutilization of mnorities and wonen.

(8 19791, subd. (a).) Atinetable is an estimate of the tine

required to neet specific goals. (8§ 19791, subd. (b).)

““Underutilization” nmeans having fewer persons of a particular

group in an occupation or at a level in a departnent than woul d
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reasonably be expected by their availability.” (8 19791, subd.
(c).)

The State Personnel Board (hereafter the board) is “responsible
for providing statew de advocacy, coordination, enforcenent, and
nmoni toring of [agency and departnent affirmative action] prograns.”
(88 19790, 19792.) Anpbng ot her things, the board nust review
and approve agency and departnental affirnmative action goals and
timetables. (88 19790, 19792, subd. (d).) The board is required
to make an annual report to the Governor, the Legislature, and
t he Departnent of Finance on the acconplishnent of each agency
and departnent in neeting its goals for the past year. (8 19793.)
The Legi slature must then “eval uate the equal enpl oynent opportunity
efforts and affirmative action progress of state agencies during its
eval uation of the Budget Bill.” (8§ 19793.)

And section 19798 provides that, “[i]n establishing order and
subdi vi si ons of | ayoff and reenploynent, the board, when it finds
past discrimnatory hiring practices, shall by rule, adopt a process
that provides that the conposition of the affected work force wll
be the sanme after the conpletion of a layoff, as it was before
the | ayoff procedure was inplenented.”

In 1995, CGovernor W/ son issued Executive Order W124-95,
whi ch directed state agencies to elimnate enploynent practices
based on racial and gender preferences. Thereafter, the board
revised its recommended procedures in an effort to conply with
t he executive order. The trial court held the statutory schene

is valid because, in light of the executive order, it appears that
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the statutory schenme can be inplenented reasonably wi thout racial
and gender preferences.

We concl ude, however, that the statutory requirenents for
t he establishnent of goals and tinetables to overcone identified
underutilization of mnorities and wonen violates principles
of equal protection and Proposition 209.

As the California Suprenme Court noted in Hi -Voltage, supra
24 Cal .4th at page 563, a participation goal differs froma quota
or set-aside only in degree; it remains a line drawn on the basis
of race and gender. And when the governnment chooses to rely upon
raci al and gender distinctions, the schene is presunptively
invalid; we cannot defer to |egislative pronouncenents, and the
burden is on the governnent to justify the use of the distinction.
(Croson, supra, 488 U. S. at pp. 500-501 [102 L.Ed.2d at p. 886]
(maj. opn.).)

Pursuant to the statutory schenme, the board nust establish
requi renents for inprovenment or corrective action to elimnate
underutilization of mnorities and wonen. (8 19792, subd. (e).)

I n each agency and departnent, a duty is inposed on every
manageri al enpl oyee, fromfirstline supervisors on up, to attenpt
to achi eve the agency or departnental goals. (88 19794-19796.)
Such an establishnment of specific hiring goals necessarily is, in
itself, the establishnment of hiring preferences for purposes of
equal protection and Proposition 209.

Under equal protection principles, the use of statistical
underutilization to establish hiring goals suffers froma fatal

flaw. The schene can be viewed in only two ways. |t may represent
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a decision to assure participation of “sonme specified percentage of
a particular group” merely because of race or gender, which would
be inperm ssible discrimnation. (Bakke Il, supra, 438 U S. at
p. 307 [57 L.Ed.2d at p. 782] (lead opn.); see also Croson, supra
488 U. S. at p. 497 [102 L.Ed.2d at p. 884] (plur. opn.).) O the
use of statistical underutilization to establish hiring goals may
be viewed as the establishnent of a conclusive presunption of prior
di scrim nati on based upon statistical disparity. The problemwth
this is that, while statistical underutilization nay serve as
significant evidence of prior discrimnatory hiring practices, it
is not conclusive and is not, in itself, proof of discrimnation.
(Hazel wood School District v. United States (1977) 433 U. S. 299,
312-313 [53 L.Ed.2d 768, 780].) There may be expl anati ons ot her
t han discrimnation for statistical variations, and detail ed
consideration of past hiring practices may rebut the inference
suggested by statistical evidence. (Ilbid.) Constitutional rights
cannot be foreclosed through the use of presunptions rather than
proof. (Stanley v. Illinois, supra, 405 U. S. at pp. 657-658 [31
L. Ed.2d at p. 562].) Accordingly, statistical anomalies, wthout
nore, do not give a governnental entity the legal authority to
enpl oy racial and gender classifications. (Croson, supra, 488 U S.
at pp. 499, 501-503 [102 L.Ed.2d at pp. 885, 887-888] (mmj. opn.).)
These consti tutional objections nay be elimnated by severing
and invalidating the requirenent that state agencies and departnents
establish, and nmake efforts to achieve, goals and tinetables to
overcone any identified underutilization of mnorities and wonen

in state agenci es and departnents.
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In other words, portions of the statutory schene that provide
for data collection and reporting do not suffer a constitutional
def ect because a determ nation of the underutilization of mnorities
and wonen in state service can serve legitimte and inportant
purposes. Such a determ nation may indicate the need for further
inquiry to ascertain whether there has been specific, prior
discrimnation in hiring practices. It may indicate the need
to evaluate applicable hiring criteria to ensure that they are
reasonably job-related and do not arbitrarily exclude nenbers of
t he underutilized group. And it may indicate the need for inclusive
outreach efforts to ensure that nenbers of the underutilized group
have equal opportunity to seek enploynent with the affected
depart nent.

One other provision of the statutory schene requires separate
di scussion. Section 19798 authorizes the board, when it finds
t he exi stence of past discrimnatory hiring practices, to adopt
a process that alters |ayoff and reenpl oynment procedures in order
to maintain the racial and gender conposition of the affected work
force.

The burdens inposed by such a process are not diffused
t hroughout the general popul ation and do not affect nere hopes
or expectations. Rather, they interfere with the established
enpl oyment rights of specific individuals based upon race and/ or
gender. They are anong the npbst severe race and gender based
remedi es that m ght be postulated. (See Wgant, supra, 476 U.S.
at pp. 294-295 [90 L.Ed.2d at p. 282] (conc. opn. of Wite, J.).)
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Therefore, the use of such a renmedy woul d require the nost
conpel ling justification.

Equal protection jurisprudence of the United States Suprene
Court has not disapproved the possibility that such a renmedy m ght
be appropriate in sone circunstance. Wile utilization of the
authority conferred on the board by section 19798 woul d be subj ect
to strict judicial scrutiny, the statute is not facially invalid
under equal protection principles.

Proposition 209 is nore restrictive. Alteration of layoff and
reenpl oynent schenes in order to maintain the racial and/ or gender
conposition of the work force unquestionably would discrimnate
agai nst sone individuals and grant preferences to others on the
basis of race and/or gender. Proposition 209 generally forbids
such action. But there are exceptions to the rule established by
Proposition 209. |If the failure to enploy the schene authorized by
section 19798 would result in ineligibility for a federal program
with a |oss of federal funds, or if federal |law or the United States
Constitution required, rather than nmerely permtted, the use of
t he schenme, Proposition 209 would not preclude it. (Cal. Const.,
art. |1, 8 31, subds. (e), (h).)

Wil e any attenpt by the board to inplenent an altered | ayoff
and reenpl oynent schene pursuant to section 19798 woul d be subj ect
to the restrictions of Proposition 209 and to strict judicial
scrutiny for equal protection purposes, the granting of authority to
the board to utilize such a schene, should appropriate circunstances

arise, is not invalid on its face.
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Community Col | eges

The conmunity col |l ege provisions that plaintiff chall enges
are contained in Education Code sections 87100 through 87107,
which are set forth in full in appendix D, post. As will becone
apparent, they violate principles of equal protection and
Proposition 209.

Community col |l eges are two-year secondary schools that are
part of the state public school system (Ed. Code, 88 66010. 4,
66700.) The comunity college systemis divided into districts.
(Ed. Code, 8§ 74000.) Each district is under the immedi ate
control of a board of trustees (Ed. Code, 8§ 70902), while statew de
managenent, admi nistration, and control over comrunity coll eges are
vested in a board of governors. (Ed. Code, § 71020, et seq.)

The statutory schene in question declares that it is
“educationally sound” for (1) “the mnority student attending
a racially inpacted school to have avail able the positive i mge
provided by mnority classified and academ c enpl oyees,” (2)
“the student fromthe ngjority group to have positive experiences
with mnority people,” and (3) “students to observe that wonen
as well as nmen can assune responsi ble and diverse roles in
society.” (Ed. Code, 8§ 87100, subd. (b).) It is further declared
that “[]l]essons concerning denocratic principles and the richness
which racial diversity brings to our national heritage can be best
taught by the presence of staffs of m xed races and ethnic groups
wor ki ng toward a common goal.” (Ed. Code, § 87100, subd. (d).)

To this end, the Legislature intended to “to pronote the total

real i zati on of equal enploynment opportunity through a continuing
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affirmati ve action enploynent prograni with the intent “to require
educati onal agencies to adopt and inplenment plans for increasing

t he nunbers of wonmen and minority persons at all |evels of
responsibility.” (Ed. Code, 8§ 87100, subd. (d).)

For purposes of this statutory schene, an “affirmative action
enpl oynment prograni means “planned activities designed to seek,
hire, and pronote persons who are underrepresented in the work
force conpared to their nunber in the popul ation, including
handi capped persons, wonen, and persons of mnority racial and
et hni ¢ backgrounds.” It requires enployers “to make additi onal
efforts to recruit, enploy, and pronote nenbers of groups fornerly
excluded at the various |levels of responsibility who neet statew de
m ni mum qual i fications, if any, and who, relative to | oca
gual i fications beyond the statew de m ninmum qualifications, are
qualified or may beconme qualified through appropriate training or
experience within a reasonable length of tine.” The program
“shoul d be designed to renedy the exclusion, whatever its cause.”
(Ed. Code, § 87101, subd. (a).)

Each community college district is required to have a plan
whi ch ensures that district personnel participate in, and are
committed to, the affirmati ve action enploynment program The plan
must include hiring goals and tinetables for its inplenentation.
(Ed. Code, § 87102, subd. (a).) “Coals and tinetables” nean
“projected new | evel s of enploynent of wonen and minority raci al
and ethnic groups to be attained on an annual schedule. . . .”

(Ed. Code, 8§ 87101, subd. (b).) The plan nmust include steps to

be taken “in nmeeting and inproving hiring goals for both full-tinme

53



faculty and part-tine faculty” and “the devel opnment of the plan
shall be a condition for receipt of allowances [for program
i mprovenment].” (Ed. Code, 8§ 87102, subd. (a).)

The governing board of each community college district is
accountabl e for the success or failure of its program (Ed. Code,
§ 87102, subd. (a).) The governing board nust periodically submt
to the board of governors “an affirmati on of conpliance.” (Ed.
Code, § 87102, subd. (a).) And the board of governors has the
authority to inpose conditions necessary to assure reasonabl e
progress of affirmative action, including program i nprovenent
al | ownances and nonies fromthe Faculty and Staff Diversity Fund.
(Ed. Code, § 87104, subd. (a).)

The Faculty and Staff Diversity Fund is available to the
board of governors for the purpose of enabling conmunity coll eges
as a systemto neet “the goal that by the year 2005 the systems
work force will reflect proportionately the adult popul ati on of
the state.” (Ed. Code, § 87107, subd. (a).) The Legislature
expressed the intent that, by fiscal year 1992-1993, 30 percent of
all new hires in the systemwuld be ethnic mnorities. (Ed. Code,
§ 87107, subd. (a).) The board of governors is to use the fund
for, anong ot her things, providing for extended outreach and
recrui tnment of underrepresented groups, providing incentives to
hi re nenbers of underrepresented groups, and for in-service
training and other related staff diversity prograns. (Ed. Code,

§ 87107, subd. (d).) In administering the Faculty and Staff
Diversity Fund, it is the intent that boards of governors “give

funding priority and shall afford flexibility and discretion in
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the use of these funds to districts which have made or are naking
reasonabl e progress in contributing to the achievenent of the goals
of this fund.” (Ed. Code, 8§ 87107, subd. (e).)
This statutory schene suffers fromnultiple constitutiona
faults. The establishnent of an overall and continuing hiring
goal -- by fiscal year 1992-1993, 30 percent of new hires wll
be ethnic mnorities and by the year 2005, the work force wll
proportionately reflect the adult population of the state --
i's, unquestionably, a preferential hiring schenme in violation of
Proposition 209. Mreover, a goal of assuring participation by
sonme specified percentage of a particular group nerely because of
its race or gender is “discrimnation for its own sake” and nust
be rejected as facially invalid under equal protection principles.
(Bakke 11, supra, 438 U.S. at p. 307 [57 L.Ed.2d at p. 782] (lead
opn.); see also Croson, supra, 488 U S. at p. 497 [102 L.Ed.2d at
p. 884] (plur. opn.).) And the requirenent to create tinetables to
seek, hire, and pronote mnorities and wonen and to make reasonabl e
progress in doing so — wth financial incentives for success and
financial detrinent for failure -- establishes inperm ssible racia
and gender preferences. (Hi -Voltage, supra, 24 Cal.4th at p. 563.)
One stated justification for the preferential hiring schene --
the role nodel theory (Ed. Code, § 87100, subd. (d)) —- has been
rejected by the United States Suprene Court. (Wgant, supra, 476
U S at pp. 274-276 [90 L.Ed.2d at pp. 269-270] (plur. opn.).)
The other stated justification is the belief that “[]] essons
concerni ng denocratic principles and the richness which racia

diversity brings to our national heritage can be best taught by
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t he presence of staffs of m xed races and ethnic groups .
(Ed. Code, 8§ 87100, subd. (d).) This, too, does not justify the
establishment of racial and gender preferences. Lessons concerning
denocratic principles nmust include the fundanental rule of |aw,
enbodi ed in our state and federal Constitutions, that individuals
shoul d not be classified for different treatnment based upon their
race or gender.

The statutory schene is not, as the community col |l eges state,
an “equal enpl oynent opportunity” schene. It says nothing about
maki ng i nclusive outreach efforts to assure equal opportunity;
instead, it requires efforts to seek, hire, and pronote mnorities
and wonen. Success nust be achi eved, and underrepresentati on nust
be elimnated. Nor, as the community coll eges suggest, is it an
attenpt to redress specific prior discrimnation; under the schene,
underrepresentati on nust be elimnated regardl ess of its cause.

And, contrary to the community colleges’ claim regul ations
adopted to inplenment the statutory schenme do not nake the statutory
schenme consistent with constitutional requirements. As we already
have noted, admi nistrative inplenentation cannot save a facially
invalid statutory scheme. (Cal. Const., art. Il1l, 8 3.5; Reese v.
Kizer, supra, 46 Cal.3d at p. 1002.)

In any event, the board of governor’s regulations do not cone
close to inplenenting the scheme in a constitutional manner.

Anmong ot her things, the regul ations proceed with hiring goals
and tinmetables and require that districts achieve success in
reachi ng numerical workforce parity of women and mnorities.

(Cal. Code Regs., tit. 5, § 53001, subds. (a), (b), (f), (o), (p);
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§ 53003, subd. (c)(10); & 53020, subd. (a); & 53030, subd. (b)(3).)
This is invalid discrimnation for its own sake.

Al t hough inclusive outreach efforts may be desi gned and
carried out in a manner that does not require strict scrutiny or
vi ol ate Proposition 209, calling a schene an outreach effort does
not save it fromstrict scrutiny or constitutional invalidity if it
in fact utilizes suspect classifications. The board s regul ations
do so. Recruitnment nust include “focused outreach” to wonen and
mnorities, and in-house or pronotional only recruitment may not
be used unl ess wonen and nminorities have reached nunerical parity
in the pool of eligible enployees. (Cal. Code Regs., tit. 5,
§ 53021, subds. (a), (b).) |If nmenbers of the favored groups have
not applied in sufficient nunbers by the tinme the application
period has cl osed, steps nust be taken that include reopening the
application process for additional focused recruitnment. (Cal. Code
Regs., tit. 5, 8 53023, subd. (b).) And, after applications are
screened for eligibility, the regulations specify that the process
may have to be reopened again, and |ocal qualifications my have
to be abandoned, in order to ensure sufficient applicants fromthe
favored groups. (lbid.) 1In fact, a requirenent that the process
be reopened or redone may occur throughout the sel ection process
whenever necessary to ensure there are sufficient applicants from
the favored groups. (Cal. Code Regs., tit. 5, 88 53023-53024.)
This is not an inclusive outreach schene, it is a preferenti al
recrui tment and sel ection process.

In addition, if the preferential recruitnment and sel ection

process has not achieved nunerical parity in a reasonable tine,
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defined in nost circunstances as three years, then additional
steps must be taken that include consideration of the race or
gender of applicants in the selection process and the inclusion,
in the applicant pool, of nenbers of the favored groups who were
previously screened out for failure to neet |locally established
desirable or preferred qualifications. (Cal. Code Regs., tit. 5,
§ 53006.) By any reckoning, this constitutes the use of hiring
pr ef erences.

Mor eover, the regulations require the use of racial and gender
hiring preferences without a finding of specific discrimnation,
wi t hout evidence that woul d support such a finding, and in
contravention of Proposition 209.

For all of these reasons, the regul ations do not save the
statutory schene.

Al t hough we uphol d the data collection and reporting aspects
of other statutory schenmes, we cannot do so with the conmmunity
coll ege statutes. Since their data collection and reporting
requi renents are entirely bound up and interm xed with the
success of the preferential hiring schene, they cannot be severed
functionally and grammatically fromthe renmai nder of the statutory
schene.

State Contracting

Public Contract Code sections 10115 through 10115. 15 concern
mnority business and wonmen business participation goals for state
contracts. |In Monterey Mechanical Co. v. Wlson (9th Cr. 1997)
125 F.3d 702 (hereafter Monterey Mechanical ), the federal court
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of appeals held this statutory schene was invalid under principles
of equal protection. So, too, did the trial court in this case.

The federal court in Monterey Mechani cal did not address
whet her the reporting requirenents in the statutory schene (Pub.
Contract Code, § 10115.5) may be severed and uphel d.® The trial
court in this case found they may not. Real parties in interest
have cross-appeal ed, asserting that the reporting requirenents
shoul d be severed and uphel d.

Di vision One of the Court of Appeal, First Appellate District,
addressed this issue in Barlow v. Davis (1999) 72 Cal.App.4th 1258.
The appellate court held that, although the reporting requirenents
may be severed nechanically and grammatically fromthe invalid
portions of the statutory schene, and al though the schene incl udes
a severability clause (Pub. Contract Code, 8§ 10115.8), the reporting

requirenents find efficacy only when they are correlated with the

9 Public Contract Code section 10115.5, subdivision (a) states:
“Notwi t hst andi ng Section 7550.5 of the CGovernnment Code [since
repealed by its owm terns (Stats. 1996, ch. 970, § 1)], on
January 1 of each year, each awardi ng departnment shall report to
the Governor and the Legislature on the |evel of participation
by mnority, wonen, and di sabl ed veteran business enterprises

in contracts as identified in this article for the fiscal year
begi nning July 1 and ending June 30. In addition, the report
shall contain the levels of participation by mnority, wonen,
and di sabl ed veteran business enterprises for the foll ow ng
categories of contracts: [f] (1) Construction. [f] (2) Purchases
of materials, supplies, and equipnent. [f] (3) Professional
services. [f] (4) Al contracts for a dollar anmpbunt of |ess

than twenty-five thousand dollars ($25,000).” Subdivision (b)
of the statute states: “If the established goals are not being
met, the awarding departnent shall report the reasons for its
inability to achieve the standards and identify remedi al steps
it shall take.”
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i nval i dated portions of the statutory schenme and thus cannot be
functionally separated. (1d. at p. 1266.) W disagree.

The Legislature’s right to obtain accurate and up-to-date
informati on on matters of public concern cannot be di sputed.

“The power of inquiry has been enpl oyed by Congress throughout our
hi story, over the whole range of the national interests concerning
whi ch Congress m ght |egislate or decide upon due investigation not
to legislate; it has simlarly been utilized in determ ni ng what

to appropriate fromthe national purse, or whether to appropriate.
The scope of the power of inquiry, in short, is as penetrating and
far-reaching as the potential power to enact and appropriate under
the Constitution.” (Barenblatt v. United States (1959) 360 U.S.
109, 111 [3 L.Ed.2d 1115, 1120].)

The broad nature of the power of inquiry and the inportance
t her eof have been recogni zed under state law. “[l]n many i nstances,
in order to the preparation of wise and tinely | aws the necessity of
i nvestigation of some sort must exist as an indi spensabl e incident
and auxiliary to the proper exercise of legislative power.” (lInre
Battell e (1929) 207 Cal. 227, 241; see also Special Assenbly Int.
Com v. Southard (1939) 13 Cal.2d 497, 503.)

In our tripartite systemof government, |egislative function
islimted to declaring the |law and providing the ways and neans of
its acconplishnment. (California Radioactive Materials Managenent
Forumv. Departnment of Health Services (1993) 15 Cal. App. 4th 841,
870-871, disapproved on another ground in Carnmel Valley Fire
Protection Dist. v. State of California (2001) 25 Cal.4th 287, 305,

fn. 5.) The Legislature cannot exercise direct supervisorial
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control over the execution of the laws. (Id. at p. 872.) In this
light, the statutory provisions that require data to be coll ected
and reported to the Legislature cannot be intended as sone sort

of supervisorial device; they can be intended only as the basis
for future |legislative consideration, within the power of inquiry,
with respect to the need for future | egislative action.

Irrespective of the substantive elenments of the statutory
schene, information concerning the participation of mnority and
woren business enterprises in state contracts can serve a nunber
of inportant and valid |egislative purposes. As we have noted
earlier, it may indicate the need for further inquiry to detern ne
whet her specific discrimnation is occurring. It may aid the
Legi slature in determ ni ng whet her race-neutral and gender-neutral
remedi es are needed. It may aid the Legislature in determning
whet her a schene that does not enploy suspect classifications, such
as an inclusive outreach schene, is warranted. It also nay satisfy
the Legislature that no further legislative action is necessary.

In these respects, the reporting requirenments of the statutory
schenme applicable to state contracting can serve a legislative
interest separate fromthe substantive provisions of the schene.
The Legi slature determ ned that the enactnent of the substantive
el enents of the statutory schenme would not elimnate the need for
further legislative inquiry, and neither will invalidation of the
substanti ve el enents of the schene.

The reporting requirenents contained in Public Contract Code
section 10115.5, subdivision (a) can be severed nechanically and

granmatically fromthe invalid portions of the act and, we concl ude,
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may be severed functionally. Accordingly, we find the reporting
provi sions are valid and may be enforced separate fromthe invalid
portions of the statutory schene.
DI SPCSI TI ON
The judgnent is reversed, and the cause is remanded to the
trial court with directions to enter a judgnent consistent with

t he conclusions in this opinion.

SCOTLAND , P.J.

W& concur:

MORRI SON , J.

CALLAHAN , J.
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Appendi x A

State Lottery

The statutory provision challenged wwth respect to the
state lottery is Governnent Code section 8880.56, which provides:

“(a) Notwi thstandi ng other provisions of |aw, the director
may purchase or | ease goods and services as are necessary for
effectuating the purposes of this chapter. The director may
not contract with any private party for the operation and
admnistration of the California State Lottery, created by this
chapter. However, this section does not preclude procurenents
whi ch integrate functions such as gane design, supply, adverti sing,
and public relations. In all procurenent decisions, the director
shal |, subject to the approval of the conmm ssion, award contracts
to the responsi ble supplier submtting the | owest and best proposal
t hat maxi m zes the benefits to the state in relation to the areas
of security, conpetence, experience, and tinmely performnce, shal
take into account the particularly sensitive nature of the
California State Lottery and shall act to pronote and ensure
integrity, security, honesty, and fairness in the operation and
adm nistration of the lottery and the objective of raising net
revenues for the benefit of the public purpose described in this
chapter.

“(b) Notw t hstandi ng any ot her provision of this chapter,
the followi ng shall apply to contracts or procurenent by the
lottery:

“(1) To ensure the fullest conpetition, the conm ssion
shal | adopt and publish conpetitive bidding procedures for the
award of any procurenent or contract involving an expenditure of
nore than one hundred thousand dollars ($100,000). The
conpetitive bidding procedures shall include, but not be limted
to, requirenents for subm ssion of bids and acconpanyi ng
docunent ati on, guidelines for the use of requests for proposals,
invitations to bid, or other nethods of bidding, and a bid
protest procedure. The director shall determ ne whether the
goods or services subject to this paragraph are avail abl e
t hrough exi sting contracts or price schedul es of the Departnent
of General Services.

“(2) The contracting standards, procedures, and rul es contai ned
in this subdivision shall also apply with respect to any subcontract
i nvol ving an expenditure of nore than one hundred thousand dollars
($100,000). The commission shall establish, as part of its bidding
procedures for general contracts, subcontracting guidelines that
i npl ement this requirenent.

63



“(3) The provisions of Article 1 (conmencing with Section
11250) of Chapter 3 of Part 1 of Division 3 apply to the comm ssion.

“(4) The comm ssion is subject to the Small Business
Procurenment and Contract Act, as provided in Chapter 6.5
(commencing with Section 14835) of Part 5.5 of Division 3.

“(5) I'n advertising or awardi ng any general contract for
t he procurenent of goods and services exceeding five hundred
t housand dol | ars ($500, 000), the conm ssion and the director
shall require all bidders or contractors, or both, to include
specific plans or arrangenents to utilize subcontracts with
socially and econom cal ly di sadvantaged smal | busi ness concerns.
The subcontracting plans shall delineate the nature and extent
of the services to be utilized, and those concerns or
individuals identified for subcontracting if known.

“I't is the intention of the Legislature in enacting this
section to establish as an objective of the utnost inportance
t he advancenent of business opportunities for these snal
busi ness concerns in the private business activities created by
the California State Lottery. |In that regard, the comm ssion
and the director shall have an affirmative duty to achi eve the
nost feasible and practicable |level of participation by socially
and econom cal |y di sadvantaged smal | business concerns inits
procur ement prograns.

“By July 1, 1986, the conm ssion shall adopt proposal
eval uati on procedures, criteria, and contract terns which are
consistent with the advancenment of business opportunities for
smal | busi ness concerns in the private business activities
created by the California State Lottery and which will achieve
t he nost feasible and practicable |evel of participation by
socially and econom cal |l y di sadvantaged smal | busi ness concerns
inits procurenent prograns. The proposal eval uation
procedures, criteria, and contract terns adopted shall be
reported in witing to both houses of the Legislature on or
before July 1, 1986.

“For the purposes of this section, socially and economcally
di sadvant aged persons include wonen, Bl ack Americans, Hi spanic
Americans, Native Anericans (including Anerican Indians, Eskinos,
Al euts, and Native Hawaiians), Asian-Pacific Anmericans (including
persons whose origins are from Japan, China, the Philippines,
Vi et nam Korea, Sanpa, Guam the United States Trust Territories of
the Pacific, Northern Marianas, Laos, Canbodia, and Tai wan), and
other mnorities or any other natural persons found by the
conmm ssion to be di sadvant aged.

“The comm ssion shall report to the Legislature by July 1,
1987, and by each July 1 thereafter, on the |evel of participation
of small businesses, socially and econom cally di sadvant aged
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busi nesses, and California businesses in all contracts awarded by
t he conmm ssi on.

“(6) The comm ssion shall prepare and submt to the
Legi slature by Cctober 1 of each year a report detailing the
|ottery’s purchase of goods and services through the Depart nent
of General Services. The report shall also include a listing of
contracts awarded for nore than one hundred thousand dollars
($100,000), the nane of the contractor, anmpbunt and term of the
contract, and the basis upon which the contract was awarded.

“The lottery shall fully conply with the requirenments of
par agraphs (2) to (5), inclusive, except that any function or
role which is otherwise the responsibility of the Departnent of
Fi nance or the Departnent of General Services shall instead, for
pur poses of this subdivision, be the sole responsibility of the
|ottery, which shall have the sole authority to performthat
function or role.”
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Appendi x B
Pr of essi onal Bond Servi ces

The follow ng sections of the Governnent Code concern
affirmati ve action with respect to professional bond services.
The portions of the statutory schenme found to be invalid by the
trial court are in italics:

Section 16850: *“(a) Notw thstanding any other provision
of law, each awardi ng departnment shall have annual statew de
participation goals of not less than 15 percent for mnority
busi ness enterprises and 5 percent for wonen busi ness enterprises
for contracts entered into by the awardi ng departnment during the
year for each of the professional bond services. This section
shall not apply if a contract for professional bond services of
an underwiter is to be obtained by conpetitive bid. However, each
awar di ng departnent shall establish goals for contracts to be
obt ai ned by conpetitive bid for professional bond services,
as defined in Section 16851.

“These goals shall apply to the overall dollar anount
expended by the awardi ng departnment with respect to the
contracts for professional bond services relating to the
i ssuance of bonds by the awardi ng departnent including anounts
spent as underwiter’s discounts.

“(b) I'n attenpting to neet the goals set forth in
subdi vision (a), the awardi ng departnent shall consider
establishing cocounsel, joint venture, and subcontracting
rel ati onships including mnority business enterprises and wonen
busi ness enterprises in all contracts for bonds awarded by the
awar di ng departnent. However, nothing in this article shal
preclude the awardi ng departnment from achi eving the goals set
forth in this section without requiring joint ventures,
cocounsel , or subcontracting arrangenents.

“(c) This section shall not limt the ability of any
awar di ng departnent to neet a goal higher than those set forth
in subdivision (a) for participation by mnority and wonen
busi ness enterprises in contracts awarded by the awardi ng
depart nent.

“(d) Nothing in this chapter shall be construed to
aut hori ze any awardi ng departnment to discrimnate in the
awar di ng of any contract on the basis of race, color, sex,
ethnic origin, or ancestry.”
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Section 16851: “As used in this chapter, the follow ng
definitions apply:

“(a) ‘Awardi ng departnent’ neans any agency, departnent,
constitutional officer, governnmental entity, or other officer or
entity of the state enpowered by |aw to i ssue bonds on behal f of
the State of California.

“(b) ‘Bonds’ neans bonds, notes, warrants, certificates of
partici pation, and other evidences of indebtedness issued by or
on behalf of the State of California.

“(c) ‘Contract’ includes any contract, agreenent, or joint
agreenent to provide professional bond services to the State of
California or an awardi ng depart nment.

“(d) “Contractor’ neans any provider of professional bond
services who enters into a contract with an awardi ng departnent.

“(e) ‘Foreign corporation,” ‘foreign firm’ or ‘foreign-based
busi ness’ means a business entity that is incorporated or has its
princi pal headquarters | ocated outside the United States.

“(f) "Goal” means a nunerically expressed objective that
awar di ng departnents and providers of professional bond services
are required to nake efforts to achieve.

“(g) ‘Managenent and control’ neans effective and denonstrabl e
managenent of the business entity.

“(h) “Mnority’ means an ethnic person of color including
Anerican Indians, Asians (including, but not limted to,

Chi nese, Japanese, Koreans, Pacific |Islanders, Sanpans, and

Sout heast Asians), Blacks, Filipinos, and H spanics. A mnority
must be a citizen of the United States or a lawfully adm tted
per manent resident as defined in Title 8 U.S.C. 1101(a) (20).

“(i) “Mnority business enterprise’ neans a business
concern that neets all of the foll ow ng requirenents:

“(1) A sole proprietorship owned by a mnority; a firm
or partnership, at |least 51 percent of the voting stock or
partnership interests of which are owned by one or nore
mnorities; a subsidiary which is wholly owned by a parent
corporation but only if at |east 51 percent of the voting stock
of the parent corporation is owned by one or nore mnorities;
or a joint venture in which at |east 51 percent of the joint
venture’ s managenent of the joint venture business and at | east
51 percent of the joint venture's earnings are controlled or
retained by the mnority participants in the joint venture.

“(2) Managenment and control of daily business operations by
one or nore mnorities although not necessarily the sane
mnorities who are owners of the business.

“(3) A sole proprietorship, corporation, joint venture, or
partnership with its honme office located in the United States,
which is not a branch or subsidiary of a foreign corporation,
foreign firm or other foreign-based business.
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“(j) ‘Professional bond services’ include services as
financi al advisers, bond counsel, underwiters in negotiated
transactions, underwiter’s counsel, financial printers,
feasibility consultants, and other professional services rel ated
to the issuance and sal e of bonds.

“(k) A woman owner of a wonen business enterprise nust be
a citizen of the United States or a lawfully adm tted permanent
resident as defined in Title 8 U S.C. 1101(a) (20).

““Wbnen busi ness enterprise’ neans a business concern that
is all of the foll ow ng:

“(1) A sole proprietorship owed by a woman; a firm or
partnership, at |east 51 percent of the voting stock or
partnership interests of which are owned by one or nore wonen;

a subsidiary which is wholly owned by a parent corporation but
only if at least 51 percent of the voting stock of the parent
corporation is owned by one or nore wonen; or a joint venture in
which at | east 51 percent of the joint venture' s managenment of
the joint venture business and at |east 51 percent of the joint
venture’ s earnings are controlled or retained by the wonen
participants in the joint venture.

“(2) Managenment and control of daily business operations by
one or nore wonen al though not necessarily the sane wonen who
are the owners of the business.

“(3) A sole proprietorship, corporation, joint venture, or
partnership with its home office |located in the United States,
which is not a branch or subsidiary of a foreign corporation,
foreign firm or other foreign-based business.

“(I') “Mnority business enterprise’ and ‘wonen business
enterprise,’ include an enterprise of which 50 percent is owned
and controlled by one or nore mnorities and the other 50 percent
is owmed and controlled by one or nore wonen, or, in the case of a
publicly owned business, 50 percent of the stock of which is owned
and controlled by one or nore mnorities and the other 50 percent
is owmed and controlled by one or nore wonen. Any business
enterprise so defined may be counted as either a mnority business
enterprise or a wonen busi ness enterprise for purposes of neeting
the participation goals, but no one such business enterprise shal
be counted as neeting the participation goals in both categories.”

Section 16852: “Notw thstanding Section 16850, if a contract
for professional bond services of an underwiter is to be obtained
by conpetitive bid, the awardi ng departnment shall, at a m ni num
take all of the follow ng actions:

“(a) Deliver the notice of sale or other notification of
intention to the [sic] issue the bonds to all mnority and wonen
busi ness enterprises that have listed their names with the
awar di ng departnent for the purpose of this notice and ot her
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qualified mnority and wonmen busi ness enterprises known to the
awar di ng depart nent.

“(b) State in all notices of sale and other notifications
of intention to issue bonds that mnority and wonmen busi ness
enterprises are encouraged to respond.

“(c) Require all submtting bidders to certify their awareness
of the goals of the awardi ng departnent in accordance with this
chapter.

“(d) Nothing in this section shall be construed to authorize
any awardi ng departnent to discrimnate in the solicitation of bids
or in the awarding of contracts on the basis of race, color, sex,
ethnic origin, or ancestry.”

Section 16852.5: “(a) Any awardi ng departnent taking bids
in connection with the award of any contract shall provide, in the
general conditions under which bids will be received, that any
person nmaking a bid or offer to performa contract shall, in his
or her bid or offer, set forth the follow ng informtion:

“(1) The nanme and the |ocation of the place of business of
each subcontractor certified as a mnority, wonen, or disabled
veteran business enterprise who will performwork or |abor or
render service to the prime contractor in connection with the
per formance of the contract and who will be used by the prine
contractor to fulfill mnority, wonen, and di sabl ed veteran
busi ness enterprise participation goals.

“(2) The portion of work that will be done by each
subcontract or under paragraph (1). The prine contractor shal
list only one subcontractor for each portion of work as is
defined by the prinme contractor in his or her bid or offer.

“(b) The Subletting and Subcontracting Fair Practices Act
(Chapter 4 (comrencing with Section 4100) of Part 1 of Division
2 of the Public Contract Code) shall apply to the infornmation
required by subdivision (a) relating to subcontractors certified
as mnority, wonen, and di sabl ed veteran business enterprises.

“(c) For purposes of this section, ‘subcontractor’ and
‘“prinme contractor’ shall have the sane neaning as those terns
are defined in Section 4113 of the Public Contract Code.”

Section 16853: “(a) The awardi ng departnent shall establish
a nethod of nonitoring adherence to the goals specified in Section
16850, including requiring a followp report fromall contractors
upon the conpletion of any sale of bonds.

“(b) The awardi ng departnent shall adopt rules and regul ati ons
for the purpose of inplenenting this section. Energency regul ations
consistent with this section nmay be adopted.”

69



Section 16854: “In inplenmenting this chapter, the awarding
departnment shall utilize existing resources such as the Ofice
of Small and Mnority Business.”

Section 16855: “Beginning July 1, 1989, and on January 1,
1990, and on January 1 of each year thereafter, each awarding
departnent shall report to the Governor and the Legislature on
the |l evel of participation by mnority and wonen busi ness
enterprises in contracts as identified in this chapter. |If the
est abl i shed goal s are not net, the awardi ng departnent shal
report the reasons for its inability to achieve the goals and
identify steps it shall take in an effort to achieve the goals.”

Section 16856: “(a) Notw thstanding anything in this
chapter to the contrary, the validity or enforceability of any
bonds to which this chapter applies shall not be affected in any
way by the failure of an awardi ng departnent to neet the goals
est abl i shed under this chapter.

“(b) No action may be maintained to enjoin the issuance of
any bonds to which this chapter applies or the enforcenent of
any contract for professional bond services based on an awardi ng
departnent’s failure to neet the goals set forth in Section
16850. "

Section 16857: “(a) It shall be unlawful for a person to:

“(1) Knowingly and with intent to defraud, fraudulently
obtain, retain, attenpt to obtain or retain, or aid another in
fraudulently obtaining or retaining or attenpting to obtain or
retain, acceptance or certification as a mnority, wonen, or
di sabl ed veteran business enterprise, for the purposes of this
chapter.

“(2) WIlfully and knowi ngly make a fal se statenent with
the intent to defraud, whether by affidavit, report, or other
representation, to a state official or enployee for the purpose
of influencing the acceptance or certification or denial of
acceptance or certification of any entity as a mnority, wonen,
or di sabl ed veteran business enterprise.

“(3) WIIlfully and knowi ngly obstruct, inpede, or attenpt
to obstruct or inpede, any state official or enployee who is
investigating the qualifications of a business entity which has
requested acceptance or certification as a mnority, wonmen, or
di sabl ed veteran business enterprise.

“(4) Knowingly and with intent to defraud, fraudulently
obtain, attenpt to obtain, or aid another person in fraudulently
obtaining or attenpting to obtain, public noneys to which the
person or firmis not entitled under this chapter.
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“(5) Establish, or cooperate in the establishnent of, or
exercise control over, a firmfound to have viol ated any of
paragraphs (1) to (4), inclusive. Any person or firmwho
violates this paragraph is guilty of a m sdeneanor and shall be
liable for a civil penalty not to exceed fifty thousand dollars
($50,000) for the first violation, and a civil penalty not to
exceed two hundred thousand doll ars ($200, 000) for each
addi ti onal or subsequent violation.

“(6) This section shall not apply to mnority and wonen
busi ness enterprise prograns conducted by public utility
conpani es pursuant to the California Public Utilities
Conmi ssion’s General Order 156.

“(b) Any person who violates paragraphs (1) to (4),

i nclusive, of subdivision (a) is guilty of a m sdeneanor and
shall be liable for a civil penalty not to exceed five thousand
dollars ($5,000) for the first violation, and a civil penalty
not to exceed twenty thousand dollars ($20,000) for each
addi ti onal or subsequent violation.

“(c) Any person or firmthat violates subdivision (a)
shall, in addition to the penalties provided for in subdivision
(b), be suspended from bidding on, or participating as either a
contractor or subcontractor in, any contract awarded by the
state for a period of not |ess than 30 days nor nore than one
year. However, for an additional or subsequent violation, the
peri od of suspension shall be extended for a period of up to
three years. Any person or firmthat fails to satisfy the
penal ti es inposed pursuant to subdivisions (b) and (c) shall be
prohibited fromfurther contracting with the state until the
penalties are satisfied.

“(d) The awardi ng departnent shall report all alleged
violations of this section to the Ofice of Small and Mnority
Busi ness. The office shall subsequently report all alleged
violations to the Attorney General who shall determ ne whet her
to bring a civil action against any person or firmfor violation
of this section.

“(e) The office shall nonitor the status of all reported
viol ations and shall maintain and nake available to all state
departnments a central listing of all firnms and persons who have
been determ ned to have conmtted violations resulting in
suspensi on.

“(f) No awardi ng departnent shall enter into any contract
wi th any person or firm suspended for violating this section
during the period of the person’s or firm s suspension. No
awar di ng departnment shall award a contract to any contractor
utilizing the services of any person or firmas a subcontractor
suspended for violating this section during the period of the
person’s or firm s suspension.
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“(g) The awardi ng departnent shall check the central listing
provided by the office to verify that the person, firm or
contractor to whomthe contract is being awarded, or any person,
or firm being utilized as a subcontractor by that person, firm
or contractor, is not under suspension for violating this section.”
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Appendi x C

The State Civil Service.

The foll owi ng Governnent Code provisions apply to
affirmati ve action in the state civil service:

Section 19790: “Each agency and departnment is responsible for
establishing an effective affirmative action program The State
Personnel Board shall be responsible for providing statew de
advocacy, coordination, enforcenent, and nonitoring of these
pr ogr ans.

“Each agency and department shall establish goals and
ti metabl es designed to overcome any identified underutilization
of mnorities and wonen in their respective organizations.
Agenci es and departnents shall determ ne their annual goals and
ti metabl es by June 1 of each year beginning in 1978. These
goal s and tinetables shall be nade available to the public upon
request. All goals and tinetables shall then be submtted to
the board for review and approval or nodification no later than
July 1 of each year.”

Section 19791: “As used in this chapter:

“(a) ‘CGoal’ neans a projected | evel of achievenent resulting
froman analysis by the enployer of its deficiencies in utilizing
mnorities and wonen and what reasonable renedy is available to
correct such underutilization. Goals shall be specific by the
smal | est reasonable hiring unit, and shall be established
separately for mnorities and wonen.

“(b) *Tinetable’ neans an estimate of the tine required to
nmeet specific goals.

“(c) ‘“Underutilization” means having fewer persons of a
particular group in an occupation or at a level in a departnment
t han woul d reasonably be expected by their availability.”

Section 19792: “The State Personnel Board shall:

“(a) Provide statew de | eadershi p designed to achieve
positive and continuing affirmative action prograns in the state
civil service.

“(b) Develop, inplenent, and maintain affirmative action
and equal enpl oynent opportunity guidelines.

“(c) Provide technical assistance to state departnents in
t he devel opnent and inplenentation of their affirmative action
progr ans.
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“(d) Review and eval uate departnental affirmative action
prograns to insure that they conply with federal statutes and
regul ati ons.

“(e) Establish requirenents for inprovenment or corrective
action to elimnate the underutilization of mnorities and
women.

“(f) Provide statewide training to departnental affirmative
action officers who will conduct supervisory training on
affirmative action.

“(g) Review, examne the validity of, and update
qual i fications standards, selection devices, including oral
apprai sal panels and career advancenent prograns.

“(h) Maintain a statistical information system designed to
yield the data and the anal ysis necessary for the eval uation of
progress in affirmative action and equal enploynent opportunity
within the state civil service. Such statistical information
shall include specific data to determ ne the underutilization of
mnorities and wonen. The statistical information shall be made
avai |l abl e during normal working hours to all interested persons.
Dat a generated on a regular basis shall include, but not be
limted to, the foll ow ng:

“(1) Current state civil service work force conposition by
race, sex, age, departnment, salary |evel, occupation, and
attrition rates by occupati on.

“(2) Current local and regional work force and popul ation
data of wonen and mnorities.

“(i) Data analysis shall include, but not be limted to,
the foll ow ng:

“(1) Data relating to the utilization by departnment of
m norities and wonen conpared to their availability in the | abor
force.

“(2) Turnover data by departnent and occupati on.

“(3) Data relating to salary adm ni stration, such as
average sal aries by race and sex, and conparisons of salaries
within state service and conparabl e state enpl oynent.

“(4) Data on enpl oyee age, and salary |evel conpared anong
races and sexes.

“(5) Data on the nunber of women and mnorities recruited
for, participating in and passing state civil service exam nations.
Such data shall be anal yzed pursuant to the provisions of Sections
19704 and 19705.

“(6) Data on the job classifications, geographic |ocations,
separations, salaries, and other conditions of enploynent which
provi de additional information about the conposition of the
state civil service work force.”
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Section 19792.5: “(a) In order to permt the public to track
the ‘glass ceiling’ patterns affecting wonen and mnorities in
state civil service, the State Personnel Board shall annually
track, by increnental |evels of ten thousand dollars ($10, 000),

t he salaries of wonen and mnorities in state civil service up to
the | evel of one hundred thousand dollars ($100,000). For purposes
of this subdivision, ‘glass ceiling’ neans the artificial barrier
caused by discrimnatory enploynent practices that prevents or

hi nders the advancenent of wonen and mnorities to better paying
and hi gher |evel positions.

“(b) The board shall report salary data coll ected pursuant
to subdivision (a) to the Governor and the Legislature inits
Annual Census of State Enpl oyees and Affirmative Action Report,
and shall include in this report informati on regarding the
progress of wonen and mnorities in attaining high |evel
positions in state enploynent and affirmative action efforts
made in this regard. The salary data shall be reported in
annual increnments of ten thousand dollars ($10,000) by job
category, mnority group, and gender in a format easily
under st andabl e by the public.”

Section 19793: “By Novenber 15 of each year beginning in
1978, the State Personnel Board shall report to the Governor,
the Legislature, and the Departnent of Finance on the
acconpl i shnent of each state agency and departnent in neeting
its stated affirmative action goals for the past fiscal year.
The report shall include information to the Legislature of |aws
whi ch discrimnate or have the effect of discrimnation on the
basis of race, color, religion, national origin, politica
affiliation, sex, age, or marital status. The Legislature shal
eval uate the equal enpl oynent opportunity efforts and
affirmati ve action progress of state agencies during its
eval uati on of the Budget Bill.”

Section 19794: “In cooperation with the State Personnel
Board, the director of each departnment shall have the major
responsibility for nonitoring the effectiveness of the
affirmati ve acti on program of the departnent.”

Section 19795: “(a) The secretary of each state agency and
the director of each state departnent shall appoint an affirmative
action officer, other than the personnel officer, except in a
departnment with | ess than 500 enpl oyees the affirmative action
of ficer may be the personnel officer who shall report directly,
and be under the supervision of, the director of the departnent,
to devel op, inplenent, coordinate, and nonitor the agency or
departnental affirmative action program The departnental or
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agency affirmative action officer shall, anong other duties,
anal yze and report on appoi ntnments of enpl oyees, request
appropriate action of the departnental director or agency
secretary, subnmit an evaluation of the effectiveness of the total
affirmative action programto the State Personnel Board annually,
nmoni tor the conposition of oral panels in departnenta
exam nations, and perform other duties necessary for the effective
i npl enentation of the departnental and agency affirmative action
pl ans.

“(b) Each state agency shall establish a commttee of
enpl oyees who are individuals with a disability to advise the
head of the agency on matters relating to the formrul ati on and
i npl enentation of the plan to overcone and correct any
underrepresentati on determ ned pursuant to Section 19234.~

Section 19796: “Bureau or division chiefs within a
departnment or agency shall be accountable to the departnent
director for the effectiveness and results of the programw thin
their division or bureau. Each bureau or division nmay assign an
adm ni strator to assist the departnental affirnmative action
of ficer.

“All managenent levels, including firstline supervisors,
shal | provide program support and take all positive action
necessary to ensure and advance equal enploynent opportunity at
their respective |levels.”

Section 19797: “Each state agency and departnent shal
devel op, update annually, and inplenent an affirnmative action
pl an which shall at |east identify the areas of underutilization
of mnorities and womren within each departnent by job category
and |l evel, contain an equal enploynment opportunity anal ysis of
all job categories and levels within the hiring jurisdiction,
and include an expl anation and specific actions for inproving
the representation of mnorities and wonen.”

Section 19798: “In establishing order and subdi vi sions
of layoff and reenpl oynent, the board, when it finds past
discrimnatory hiring practices, shall by rule, adopt a process
that provides that the conposition of the affected work force
will be the sane after the conpletion of a layoff, as it was
before the | ayoff procedure was inplenented. This section does
not apply to state enployees in State Bargaining Unit 5, 6, or 8.~

Section 19799: “When any state agency conducts any survey
as to the ancestry or ethnic origin of state civil service
enpl oyees, or mmintains any statistical tabulation of mnority
group enpl oyees, it shall use separate collection categories for
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each maj or Asian and Pacific |slander group, including, but not
limted to, Chinese, Japanese, Filipino, Korean, Vietnanese,
Asi an | ndi an, Hawaiian, Guamani an, Sanvan, Laotian, and

Canmbodi an in the survey or tabulation.”
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Appendi x D
Communi ty Col | eges.

The followi ng sections of the Education Code are applicable
to conmunity coll eges:

Section 87100: “The Legislature finds and declares that:

“(a) Generally, California Community Coll eges enploy a
di sproportionately | ow nunber of racial and ethnic mnority
classified enployees and faculty and a di sproportionately | ow
nunber of wonen and nenbers of racial and ethnic mnorities in
adm ni strative positions.

“(b) It is educationally sound for the mnority student
attending a racially inpacted school to have avail able the
positive imge provided by mnority classified and academ c
enpl oyees. It is |likew se educationally sound for the student
fromthe majority group to have positive experiences with
m nority people which can be provided, in part, by having
mnority classified and academ c enpl oyees at schools where the
enrollment is largely made up of majority group students. It is
al so educationally inportant for students to observe that wonen
as well as nmen can assune responsi ble and diverse roles in
soci ety.

“(c) Past enploynent practices created artificial barriers
and past efforts to pronote additional action in the recruitnent,
enpl oynent, and pronotion of wonen and mnorities have not resulted
in a substantial increase in enploynent opportunities for such
per sons.

“(d) Lessons concerning denocratic principles and the
richness which racial diversity brings to our national heritage
can be best taught by the presence of staffs of m xed races and
et hnic groups working toward a conmon goal

“I't is the intent of the Legislature to establish and
mai ntain a policy of equal opportunity in enploynment for al
persons and to prohibit discrimnation based on race, sex,
color, religion, age, handicap, ancestry, or national origin in
every aspect of personnel policy and practice in enploynent,
devel opnment, advancenent, and treatnent of persons enployed in
t he public school system and to pronote the total realization
of equal enploynent opportunity through a continuing affirmative
action enploynment program

“The Legi sl ature recognizes that it is not enough to
procl aimthat public enployers do not discrimnate in enploynent
but that effort nust also be made to build a community in which
opportunity is equalized. It is the intent of the Legislature
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to require educational agencies to adopt and inplenment plans for
i ncreasi ng the nunbers of wonen and minority persons at al
| evel s of responsibility.”

Section 87101: *“For the purposes of this article:

“(a) “Affirmative action enploynment program neans planned
activities designed to seek, hire, and pronote persons who are
underrepresented in the work force conpared to their nunber in
t he popul ation, including handi capped persons, wonen, and persons
of mnority racial and ethnic backgrounds. It is a conscious,
deli berate step taken by a hiring authority to assure equal
enpl oynent opportunity for all staff, both academ c and cl assifi ed.
These prograns require the enployer to make additional efforts to
recruit, enploy, and pronote nenbers of groups formerly excluded
at the various |levels of responsibility who neet statew de m ni num
gualifications, if any, and who, relative to |ocal qualifications
beyond the statewi de m ninumqualifications, are qualified or may
become qualified through appropriate training or experience wthin
a reasonable length of time. The prograns should be designed to
remedy the exclusion, whatever its cause. Affirmative action
requires inmaginative, energetic, and sustained action by each
enpl oyer to devise recruiting, training, and career advancenent
opportunities which will result in an equitable representation of
wonen and mnorities in relation to all enployees of the enployer.

“(b) ‘CGoals and tinetables’ neans projected new | evel s of
enpl oynent of wonen and minority racial and ethnic groups to be
attai ned on an annual schedul e, given the expected turnover in the
work force and the availability of persons who are, relative to
| ocal qualifications beyond the statew de m ni mum qualifications,
qualified or may becone qualified through appropriate training
or experience within a reasonable length of tinme. Goals are not
quotas or rigid proportions. They should relate both to the
qualitative and quantitative needs of the enpl oyer.

“(c) ‘Public education agency’ neans the office of the
chancel | or and the governi ng board of each community coll ege
district in California.”

Section 87102: *“(a) The governing board of each conmmunity
college district shall periodically submt, to the Board of
Governors of the California Community Colleges an affirmation of
conpliance with the provisions of this article. The affirmative
action enpl oynment program shall have goals that ensure participation
in, and commtnent to, the program by district personnel, and
timetables, for its inplenentation. The affirmative action plan
shall include steps that the district will take in neeting and
i mproving hiring goals for both full-tinme faculty and part-tine
faculty pursuant to Section 87482.6, and the devel opnent of the
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plan shall be a condition for receipt of allowances pursuant to that
section.

“The governing board of each community coll ege district
shal |l be held accountable pursuant to this article and ot her
appl i cabl e provisions of law for the success or failure of its
affirmati ve action enpl oynent program The plans shall be a
public record within the nmeaning of the California Public
Records Act (Chapter 3.5 (commencing with Section 6250) of
Division 7 of Title 1 of the Governnent Code).

“(b) The governing board of each community coll ege district
shal | publish and distribute a record of the success rate of
nmeasur abl e progress, with respect to its goals and tinetabl es,
in hiring enployees through its affirmative action enpl oynent
program This publication shall be a public record wthin the
meani ng of the California Public Records Act, and shall include
data and i nformation specified by the board of governors.”

Section 87103: “The office of the Chancellor of the
California Community Coll eges shall render assistance in
devel oping and i nplenenting affirmative action enpl oynent
prograns to conmunity college districts under its jurisdiction.”

Section 87104: *“(a) The Board of Governors of the
California Community Coll eges, out of funds appropriated for
t hese purposes, (1) shall provide assistance to |ocal conmunity
coll eges in adopting and maintaining high-quality affirmtive
action programs; (2) report to the Legislature regarding the
nunber of districts which have adopted and are naintaining
affirmati ve action prograns, including the effectiveness of the
prograns in neeting the intent of this article; (3) develop and
di ssem nate to public community college districts guidelines to
assi st these agencies in developing and inplenenting affirmative
action enploynent prograns; and (4) shall establish a technical
assi stance teamto review the affirnmati ve action plan of each
community college district which fails to nmake neasurabl e
progress in neeting the goals and tinetables of its adopted
pl an. The technical assistance team shall recomrend appropriate
actions to assure reasonable progress in inproving success
rates. The board of governors shall prescribe those conditions
necessary to assure reasonabl e progress and ot herw se neet the
| egal requirenments of affirmative action. The conditions may
i ncl ude the withhol ding of all owances nade pursuant to Sections
87482.6 and 87107.

“(b) The board of governors shall establish, by July 1,
1989, within the chancellor’s office or through other neans as
deened necessary, a mjor service function to assist comunity
college districts in identifying, |ocating, and recruiting
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qgual i fied nenbers of underrepresented groups, and in
establishing and maintaining effective affirmative action hiring
procedures.

“(c) The board of governors shall, by March 15, 1989,
devel op and adopt a systemm de plan for strengthening faculty
and staff affirmative action policies and prograns in the
California Conmunity Coll eges.”

Section 87105: “The Board of Governors of the California
Community Col | eges shall adopt all necessary rules and regul ati ons
to carry out the intent of this article.”

Section 87106: “Any activities undertaken pursuant to this
article shall be subject to the provisions of Title VII of the
Federal Civil Rights Act of 1964, and anmendnents thereto.”

Section 87107: “(a) There is hereby created in the State
Treasury a fund which shall be known as the Faculty and Staff
Diversity Fund. The noney in the fund shall be available to the
board of governors upon appropriation by the Legislature for the
pur pose of enabling the California Community Col |l eges as a
systemto address the goal that by the year 2005 the systenis
work force will reflect proportionately the adult popul ation of
the state. For the purpose of admnistering this fund, the
board of governors shall develop and apply availability data and
factors for measuring district progress in contributing to this
goal for the system Also for the purpose of administering this
fund, it is the intent of the Legislature that the board of
governors take the steps which are necessary to reach the goa
that by fiscal year 1992-93, 30 percent of all new hires in the
California Cormunity Colleges as a systemw |l be ethnic
m norities.

“(b) By Decenber 1, 1993, the board of governors shal
report upon and assess the extent to which the California
Community Col | eges as a system have net or begun to neet the
goal s specified in this section. The report shall include
concl usi ons regardi ng any necessary revisions to these goals.

Unl ess provi ded otherw se by the Legislature by statute, the
board of governors nmay, on or after Septenber 30, 1994, adopt
regul ations to revise these goals.

“(c) The board of governors shall utilize up to 25 percent
of the fund to do all of the foll ow ng:

“(1) Reinburse districts for the costs of publishing,
distributing, and reporting affirmative action success rates as
provi ded in Section 87102.

“(2) Reinburse districts for the cost of preparing and
updating affirmative action plans.
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“(3) Carry out the assistance, service, nonitoring, and
conpliance functions specified in Section 87104.

“(d) The remai nder of the fund shall be allocated to
districts, in accordance with regul ations of the board of
governors, to provide for extended outreach and recruitnent of
underrepresented groups, for incentives to hire nmenbers of
underrepresented groups, for in-service training and for other
related staff diversity prograns.

“(e) It is the intent of the Legislature that the board of
governors, in admnistering this fund, shall, pursuant to the
provisions of this article, give funding priority and shal
afford flexibility and discretion in the use of these funds to
districts which have made or are maki ng reasonabl e progress in
contributing to the achi evement of the goals of this fund.”
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